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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 


********************* 

SUSAN HAINES, as Administratrix 
ad Prosequendum and Executrix of 
the Estate of Peter F. Rossi, 

Plaintiff 

VS. 

LIGGETT GROUP, INC., a Delaware 
corporation, LOEW's THEATRES, INC., 
a New York corporation, R.J. REYNOLDS 
TOBACCO COMPANY, a New Jersey 
corporation, PHILIP MORRIS, INC., a 
Virginia corporation, the TOBACCO 
INSTITUTE, 

Defendants 

******************* 


Deposition of DR. DARRYL CARTER taken on behalf of 
the Defendant, R.J. Reynolds Tobacco Company, in the 
above-entitled cause before Kathleen M. Sweeney, 
Registered Professional Reporter, Notary Public in and 
for the State of Connecticut, on August 21, 1991 at 
10:05 o'clock a.m. at the Marriott Residence Inn, Three 
Long Wharf Drive, New Haven, Connecticut pursuant to 
Notice. 

SMITH REPORTERS, INC. 

61 Bradley Street 
P.O. Box 154 

Bristol, Connecticut 06010 
TELE: (203) 585-0764 FAX:(203)585-6341 
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APPEARANCES: 

BUDD, EARNER, GROSS. ROSENBAUM. GREENBERG & SADE 
Cynthia A. Walters, Esq. 

150 John F. Kennedy Parkway, CN 1000 
Short Hill, NJ 07078-0999 

Representing the Plaintiff 

JONES, DAY REAVIS & POGUE 
James E. Young, Esq. 

Paul D. Koethe, Esq. 

North Point 901 Lakeside Avenue 
Cleveland, Ohio 44114 

Representing R.J. Reynolds 
Tobacco Company 

RIKER, DANZIG. SCHERER. HYLAND & PERRETTI 
Anne M. Patterson, Esq. 

Headquarters Plaza 

One Speedwell Avenue 

Morristown, New Jersey 07962-1981 

Representing R.J. Reynolds 
Tobacco Company 

SHOOK, HARDY & BACON 
William L. Allinder, Esq. 

James P. Hostetter, M.D. 

One Kansas City Place 

1200 Main Street 

Kansas City, Missouri 64105 

Representing Philip Morris and 
Lorillard, Inc. 

ARNOLD & PORTER 
Thomas Silfen, Esq. 

Murray R. Garnick, Esq. 

1200 New Hampshire Avenue, N.W. 

Washington, D.C. 20036 

Representing Philip Morris 
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APPEARANCES (Cont.) 

BROWN & CONNERY 
Dennis P. Blake, Esq. 

360 Haddon Avenue 
PO Box 539 

Westmont, N.J. 08108 

Representing Philip Morris 

STRYKER. TAMS & DILL 
William S. Tucker, Jr., Esq. 

33 Washington Street 
Newark, N.J. 07102 

Representing Lorillard, Inc. 

MUDGE. ROSE, GURTHRIE, ALEXANDER & FERDON 
Francis K. Decker, Jr., Esq. 

Robert O. Cohen, Esq. 

Patrick D. Bonner, Jr., Esq. 

180 Maiden Lane, New York, N.Y. 10038 

Representing Liggett Group 

DUGHI & HEWIT 

Christopher J. Christie, Esq. 

340 North Avenue 
Cranford, N.J. 07016 

Representing the Tobacco Institute 
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1 

(Exhibits 1, 2, 3 and 4 marked for 

2 

identification.) 

3 

DR. DARRYL CARTER, 

4 

having been duly sworn, was examined and 

5 

testified as follows: 

6 

DIRECT EXAMINATION 

7 

BY MR. YOUNG: 

8 

Q Doctor, would you please state your name for 

9 

the record. 

10 

A Darryl Carter. 

11 

Q And Dr. Carter, I'm going to hand you a check 

12 

for $2,400 for today's testimony which is calculated at 

13 

the rate of $300 an hour for eight hours. 

14 

A Okay. 

15 

Q You were born on December 1st, 1935, is that 

16 

correct? 

17 

A Yes. 

18 

Q And you are a physician and pathologist, is 

19 

that correct? 

20 

A Yes. 

21 

Q Employed by the Yale University School of 

22 

Medicine? 

23 

A Yes. 

24 

Q As a professor of pathology? 

25 

A Yes. 
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Q What is your professional address? 

A Department of Pathology, Yale University, 310 
Cedar Street, New Haven, Connecticut 06510. 

Q I and others will be asking you a series of 
questions at this deposition. Certainly the most 
important thing is that we communicate. So, if I ask 
you a question that you don't understand or for any 
reason it doesn't make sense to you, then don't attempt 
to answer, just tell me, "I don't understand it." 

Would you do that? 

A Yes. 

Q And I will do my best then to try to rephrase 
it so that you do understand. Similarly, if X ask you 
a question where you don't know the answer, then don't 
speculate or guess. Just tell me, "I don't know." 

Would you do that? 

A Yes. 

Q I will assume that the answers that you are 
giving to me are based upon your personal knowledge or 
your opinion to a reasonable degree of professional 
certainty, do you understand that? 

A Yes. 

Q If for any reason you want to give me an 
answer that doesn't comply with that, then please 
indicate so, would you do so? 
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A Yes. 

MS. WALTERS: Just so we're clear, you 
stated a "reasonable degree of medical 
certainty", didn't you mean a reasonable 
degree of medical probability? 

Q Does that make a difference to you, if you 
give me an answer to a reasonable degree of medical 
certainty or probability? 

A Or probability. 

MS. WALTERS: Just to we're clear, the 
standard in New Jersey is probability. 

MR. YOUNG: Okay. Then try to make it 
to a reasonable medical probability. 

Q Now, I may ask you some questions where you 
can give me a simple answer "yes" or "no", or it may 
require a longer answer. I'm going to ask you, if you 
can answer a question reasonably with a "yes" or "no", 
that you do that. Would you do that? 

A Yes. 

Q Let me hand you what has been marked as 
Carter Exhibit l. That is a letter that we received 
from Ms. Walters last March setting forth an indication 
that you would be called to testify and the summary of 
the opinions that you would offer. It shows a copy to 
you. Do you see that? 
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Q Have you seen this letter before? 

A Yes. 

Q And does this satisfactorily set forth the 
summary of your opinions? 

A Yes. 

Q Did you approve this letter before it was 

sent? 

A Yes. 

Q Now, I want to ask you to take a look now at 

Carter Exhibit Number 2. That document was attached to 
the letter and it purports to be a curriculum vitae for 
you. Would you take a look at that and see if you can 
identify it? 

A Yes. 

Q That is a true copy of your curriculum vitae? 

A Yes. 

Q And if were you to revise your curriculum 

vitae today, would there be any changes to that 
document? 

A I believe there would be one or two 
additional original articles and perhaps one chapter in 
press. 

Q Can you tell us what those would be? 

A The chapter that would be in press is one on 
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1 

histology of the cirrus membranes. 

2 

Q That's in press for what? 

3 

A It's part of a book entitled Histolocry for 

4 

Pathologists, published by Raven Press. 

5 

Q Who is the editor? 

6 

A Stephen Sternberg. 

7 

A And the two articles, one would have to do 

8 

with, X believe, benign mixed tumors of the breast and 

9 

second one would have to do with inflammatory changes 

10 

in the airways of asbestos workers. 

11 

Q And with respect to the article on the breast 

12 

tumors, where — has that been published? 

13 

A Yes, it has. 

14 

Q In what journal? 

15 

A American Journal of Surgical Pathology. 

16 

Q When was it published? 

17 

A In the last couple of months. 

18 

Q And the second article? 

19 

A Was published in Chest. 

20 

Q Chest? 

21 

A Yes. 

22 

Q Do you remember when that was? 

23 

A I think that was July, 1991. 

24 

Q Did you have any coauthors on those articles? 

25 

A Yes. 
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1 

Q Who were those? 

2 

A Dr. William Merrill, double R, double L, was 

3 

one. And the I believe he was the first author. There 

4 

might be another. 

5 

Q Which article was that, Dr. Merrill? 

6 

A That is on the inflammation in the airways. 

7 

Q And what about the breast article, did you 

8 

have a coauthor? 

9 

A Yes, Drs. Suster and Moran, M-o-r-a-n, and 

10 

S-u-s-t-e-r. 

11 

Q Let me hand you what has been marked as 

12 

Carter Exhibit 3. And I will tell you that this is the 

13 

Subpoena which Ms. Walters accepted on your behalf. 

14 

Have you seen this before? 

15 

A No. 

16 

Q You have not. Look at Page 4 of this 

17 

multi-page document, would you, please? It says 

18 

Production Request. 

19 

A I / m not sure I see a Page 4. 

20 

MS. WALTERS: Just so we're clear, I 

21 

didn't mail this request to Dr. Carter. I 

22 

telephoned him and reviewed the Production 

23 

Request with him. 

24 

MR. YOUNG: Okay. 

25 

Q So you have been orally advised of the 
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1 

Production Request even if you haven't seen this 

2 

document, is that correct? 

3 

A Yes. 

4 

Q And on Friday, Ms. Walters' office produced 

5 

this notebook which has been marked as Carter Exhibit 4 

6 

in response to this request. Would you take a look at 

7 

that, please? 

8 

A How much of a look do you want me to take? 

9 

Q Well, just skim it enough to see if you're 

10 

familiar with it. 

11 

Q That is, for the record, a notebook 

12 

containing numerous pieces of paper, is that right? 

13 

A Indeed. 

14 

Q And a series of tabs, too, is that correct? 

15 

A Yes. 

16 

Q Did you have a chance to look at the 

17 

notebook. Exhibit 4? 

18 

A I can't testify that every page is identical, 

19 

but it appears to be substantially the same as the book 

20 

that I had. 

21 

Q It appears to be a copy of a similar group of 

22 

documents provided to you by Ms. Walters, is that 

23 

correct? 

24 

A Yes. 

25 

Q Now, I see on the table what appears to be 
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some pathological slides, is that correct? 

A Yes. 

Q Are those also being provided in response to 
the Subpoena? 

A Yes. 

Q And, in general, what groups of slides have 
you brought. You can take a look at them if it will 
help you. 

A I'm not sure what you mean, in general, what 
groups of slides have I brought. 

Q There are different containers, different 

types of containers. I wondered if they contained 
different groups of slides? 

A There appears to be more or less two sets of 
autopsy slides. 

Q Okay. 

A And slides of a colon polyp and a slide of a 
scaling lymph node biopsy. 

Q And the autopsy slides, there's two sets 
there, you said, is that correct? 

A There seem to be two sets. 

Q And the colon polyp that would be from 
Alexian Brothers Hospital, is that correct? 

A I'm not sure which hospital it came from. 

Q And the lymph node biopsy that would come 
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1 

from the Chilton Hospital, is that correct? 

2 

A Yes. 

3 

Q Did you bring anything else with you in 

4 

response to the Subpoena? 

5 

A No. 

6 

Q Take a look at that request for documents. 

7 

would you, please? 

8 

A Yes. This Production? 

9 

Q Yes. The first paragraph asks you to bring 

10 

any and all reports, memoranda and correspondence 

11 

prepared by you or between you and plaintiff, her 

12 

attorneys, and any other expert designated by plaintiff 

13 

or any consultant to plaintiff or her attorneys 

14 

relating to your opinions in this case. 

15 

Do you see that? 

16 

A Yes. 

17 

Q And do you have any documents other than 

18 

what's been produced here that are responsive to that 

19 

request? 

20 

A No. 

21 

Q Did you conduct a search to see if you did? 

22 

A Yes. 

23 

Q You searched your office? 

24 

A Yes. 

25 

Q Your home? 
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1 

A Yes. 

2 

Q You have no correspondence to attorneys on 

3 

this case, is that correct? 

4 

A That is correct. 

5 

Q You have no file memoranda? 

6 

A No. 

7 

Q You have no correspondence with other people 

8 

on this case? 

9 

A I have no correspondence with other people. 

10 

Q Take a look at request Number 2, would you 

11 

please? 

12 

A Yes. 

13 

Q That asks to you bring, "All materials 

14 

(including, but not limited to, documents. 

15 

correspondence, memoranda, summaries, notes, reports. 

16 

drafts of reports, medical records, x-rays. 

17 

pathological slides, pathological tissue blocks. 

18 

photographs, photomicrographs) reviewed by and relied 

19 

upon by you in formulating your opinions in this case." 

20 

Do you see that? 

21 

A Yes. 

22 

Q And did you conduct a search for documents 

23 

falling — or materials falling within the scope of 

24 

that request? 

25 

A Yes. 
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1 

Q And other than the slides we have here today 

2 

you have none is that correct? 

3 

A That is correct. 

4 

Q You have no photographs? 

5 

A That is correct. 

6 

Q And you have no tissue blocks? 

7 

A That is correct. 

8 

Q The next paragraph requests. Any and all 

9 

photographs and photomicrographs. X take it you have 

10 

also made a search for such materials, is that correct? 

11 

A Yes. 

12 

Q And you have none, is that correct? 

13 

A That is correct. 

14 

Q Similarly, the fourth paragraph asks for. 

15 

"All prior deposition, trial, and other testimony 

16 

(including affidavits) by you in which you testified as 

17 

a factual or expert witness concerning the diagnosis. 

18 

treatment and/or causes of lung cancer." 

19 

Do you see that? 

20 

A Yes. 

21 

MS. WALTERS: Just so we're clear, as 

22 

agreed upon between counsel, and as I 

23 

conveyed to Dr. Carter on the telephone, he 

24 

was only to produce such transcripts if they 

25 

were reasonably available to him. 
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1 

MR. YOUNG: Okay. 

2 

Q And there are none reasonably available to 

3 

you? 

4 

A That is correct. 

5 

Q Meaning you don / t have any personally? 

6 

A That is correct. 

7 

Q Which is different from making a call and 

8 

asking somebody else, is that right? 

9 

A I / m sorry. 

10 

Q Which is different from possibly getting on 

11 

the phone and calling someone else and asking them if 

12 

they have a copy, is that right? 

13 

A That's correct. 

14 

Q Number 5 asks for information with respect to 

15 

the work that you and Dr. Madri did both in connection 

16 

with a 1982 presentation and your 1984 scar cancer 

17 

article. 

18 

Do you have any documents or other things 

19 

falling within the scope of that request? 

20 

A I do not. Well, let me modify that. There's 

21 

a copy of the printed — 

22 

Q Of the printed report? 

23 

A Report, yes. 

24 

Q Okay. Is it your practice not to save backup 

25 

material in connection with a study? 
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A Part of the study, the substantial part of 
the study was conducted in laboratories of Dr. Madri. 
And X presume that he might or might not have some of 
that material. 

Q Okay. But you don't personally? 

A I don't personally have it. 

Q Now, Doctor, throughout the course of this 
litigation there has been an effort by both the 
Plaintiff and the Defendants to exchange medical 
records, and I think that most recently they tried to 
do that last summer. I noticed in going through Carter 
Exhibit 4, the notebook, that there was some documents 
that I have which I will get out now and have marked, 
that do not appear in your file which we may want to 
refer to later. 

(Exhibit 5 marked for identification.) 

Q Doctor, I'm going to hand you what has been 
marked as carter Exhibit 5 and see you if you have had 
a chance to see that before? 

MS. WALTERS: Counsel, do you have any 
idea why these are in your files and not in 
our files since we did compare records? 

MR. YOUNG: No, I don't have any idea. 

I also noticed you had certain documents from 
Life Extension Institute that we did not 
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again. 

MS. WALTERS: Is there any reason why 
you didn't supply these to us before today, 
knowing this deposition was coming up? 

MR. YOUNG: Because I didn't notice it 
until Monday. I had assumed, as presumably 
you had assumed, that we all had the same 
documents. 

MS. WALTERS: Excuse me? 

MR. YOUNG: I had assumed, as presumably 
you had assumed, that we all had copies of 
the same documents and your notebook was 
produced on Friday, as I recall. 

Q Had you seen the records contained in Exhibit 
5 before. Doctor? 

A No. 

Q You were aware, however, that Mr. Rossi did 
file a claim with the Veterans' Administration for 
benefits for chronic bronchitis, were you not? 

A I was aware he had filed a claim. I didn't 
know, I don't recall whether it was the VA or the Navy. 

Q For chronic bronchitis? 

A Yes. 

Q Doctor, when did you first become involved in 
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this case? 

A It was prior to this March, I believe, a few 
months before that. I can't give you the precise date. 

Q Within the last year then I take it? 

A Yes. 

Q And did somebody call you up on the phone and 
ask you if you'd be willing to become involved? 

A Yes. 

Q Did you agree at that time to be a witness or 
a consultant? 

A I said I would look at the case. 

Q And did you in fact look at the case? 

A Yes. 

Q What did that consist of looking at? 

A Basically, it consisted of looking at the, 
one set of slides. 

Q The autopsy slides? 

A The autopsy and, I believe, the biopsy as 
well, and the surgical pathology reports relating to 
those surgical and autopsy reports relating to those, 
slides, and a small number of documents relating to the 
summaries of the patient's admissions to hospital. 

Q For the final illness or for other illnesses, 

too? 


A I can't recall whether it was just the final 
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illness, substantially the final illness, but I believe 
some of the earlier admissions as well. 

Q I take it then that what you initially 
received was something less than the universal 
documents in the notebook marked as Number 4? 

A Yes. 

Q And then you subsequently had a meeting with 
Plaintiff's counsel? 

A The first time I have met with Plaintiff's 
counsel was yesterday. 

Q Did you convey your opinion with respect to 
the slides you saw to Plaintiff's counsel through some 
means other than a personal meeting? 

A Yes. 

Q By telephone? 

A Yes. 

Q And that was when, shortly after you looked 
at the materials, is that correct? 

A Yes. 

Q And at that time did you agree to become a 
witness or consultant? 

A Yes. 

Q And was this, how much time had elapsed, 
would you say, from the time of the initial phone call 
to that second phone call? 
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1 

A 

I don't recall. 

2 

Q 

Now, we have paid you this morning a check 

3 

calculated at the rate of $300 an hour. You have to 

4 

orally 

respond. 

5 

A 

Yes. 

6 

Q 

And as I understand it, that is your standard 

7 

hourly 

rate for testimony, is that correct? 

8 

A 

Yes. 

9 

Q 

And you also have a different hourly rate for 

10 

work other than testimony? 

11 

A 

Yes. 

12 

Q 

what is that? 

13 

A 

The rate that X have is to review the case 

14 

and formulate a general opinion relating primarily to 

15 

what I 

see on the slides for $250. 

16 

Q 

That's a one-shot fee, in other words, is 

17 

that right? 

18 

A 

Yes. 

19 

Q 

And then do you charge in addition to that by 

20 

hour for time after that initial review? 

21 

A 

Yes. 

22 

Q 

At what rate? 

23 

A 

Three Hundred Dollars. 

24 

Q 

Three Hundred Dollars an hour whether it's 

25 

testimony or office consultation? 
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1 

A 

Yes. 

2 

Q 

And have you been been paid to date by 

3 

Plaintiffs? 

4 

A 

No. I was paid $250 for the review of the 

5 

case. 


6 

Q 

Now, since that telephone conversation you 

7 

presumably have done other things. Among other things 

8 

you have 

received this notebook. Exhibit 4? 

9 

A 

Yes. 

10 

Q 

You have reviewed that, is that correct? 

11 

A 

Yes, X have. 

12 

Q 

In some detail? 

13 

A 

Yes. 

14 

Q 

When did that occur? 

15 

A 

It was the latter part of the spring of this 

16 

year. 


17 

Q 

Look again at Exhibit 1. That's the letter 

18 

from Ms. 

Walters. 

19 

A 

Yes. 

20 

Q 

That's dated March 15, 1991, is that right? 

21 

A 

Yes. 

22 

Q 

And presumably then your review would have 

23 

occurred 

before that, is that right? 

24 

A 

Yes. 

25 

Q 

Have you reexamined the slides since that 
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1 

initial review? 

2 

A Yes. 

3 

Q How many times? 

4 

A Once. 

5 

Q When was that? 

6 

A That was Sunday and Monday of this week. 

7 

Q Of this week. And at that time you also saw 

8 

the second set of autopsy slides, is that correct? 

9 

A Yes. 

10 

Q Was that the first time you had seen those 

11 

slides? 

12 

A Yes, it was. 

13 

Q Was that the first, did you also see the 

14 

polyp slide at that time? 

15 

A Yes. 

16 

Q Was that the first time that you had seen 

17 

that? 

18 

A Yes. 

19 

Q And that review, Sunday and Monday, was 

20 

presumably in anticipation of this deposition, is that 

21 

correct? 

22 

A Yes. 

23 

Q Have you reviewed documents in connection 

24 

with this deposition other than what's in Notebook 4? 

25 

A I am not sure what you mean by "documents". 
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1 

Q Papers, anything? 

2 

A Anything? I'm not sure what you mean. 

3 

Q Okay. Have you reviewed studies, literature? 

4 

A Literature. 

5 

Q In connection with the deposition? 

6 

A I have reviewed literature that happens to 

7 

tangentially impact on this case. I have not directly 

8 

gone in to research the literature on this particular 

9 

case. I'm in the process of several studies and 

10 

writing projects that have to do with literature that. 

11 

some of which is pertinent to this case, much of which 

12 

is not. 

13 

Q Was that specifically done for purposes of 

14 

the deposition, or is that part of your on-going 

15 

research? 

16 

A That's part of my on-going work. 

17 

Q And specifically for purposes of the 

18 

deposition, have you reviewed any papers or studies? 

19 

A Not specifically for this deposition, no. 

20 

Q And I think you said you met with Ms. Walters 

21 

yesterday, is that correct? 

22 

A Yes, I did. 

23 

Q Was anyone else present? 

24 

A No. 

25 

Q Why don't you take a hold of the slides and 
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We aren't going to mark the slides, but if 
you can describe what it is that you are looking at. 

A There's — 

Q You're looking at a piece of paper now, is 
that correct? 

A I'm looking at three sheets of paper which 
are substantially the final autopsy report on Mr. Rossi 
from the Ridgewood Pathology Group, and it is Autopsy 
5-28-82. There are three sheets of paper. First sheet 
has the pathologic diagnosis, second page has the gross 
description, third page completes the gross 
description, and has the microscopic description. 

Q So that everybody can be looking at the same 
thing, I have a copy here of the autopsy report. I 
will mark that. 

( Exhibit 6 marked for identification.) 

Q Handing you what has been marked as Carter 
Exhibit 6, take a look at that and tell me if that's a 
duplicate of what you have in front of you? 

A It's a duplicate, and, in addition, it 
includes a sheet with the provisonal documents so there 
are four sheets here. 

Q That is not in the sheet that you have? 
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1 

A It is not in the sheet. 

2 

Q Had you seen that provisional before? 

3 

A Yes, I have. 

4 

Q Is it appropriate to have that sheet of paper 

5 

labeled Provisional with an autopsy report? 

6 

A Yes, it is. What I have here are thirty 

7 

slides. They are all labeled the Valley Hospital, 

8 

Ridgewood, New Jersey, and they all have the number 

9 

A25-82. In addition, they have separate 

10 

subdesignations which appears to be written in by hand. 

11 

I would guess with a ballpoint pen and they are, seem 

12 

to be "P" and then they have different numbers on them. 

13 

Q Starting with 1? 

14 

A They are not in order. I can put them in 

15 

order if you would like. 

16 

Q I wonder if you could find the beginning 

17 

number and the highest number. 

18 

A The first one is P-1. 

19 

Q Since you're going to all the trouble to lay 

20 

them out, why don't you go ahead and put them in order 

21 

and then we can read it into the record. 

22 

MS. WALTERS: Just so we're clear, there 

23 

won't be any confusion, I don't know even 

24 

know that Dr. Carter is aware, the P numbers, 

25 

as I understand it, were written onto these 
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1 

slides by a representative of counsel for the 

2 

Defendant and didn / t come on the initial 

3 

slides, but are there to indicate the slides 

4 

that the Plaintiff had originally obtained as 

5 

opposed to the Defendant, is that your 

6 

understanding? 

7 

MR. YOUNG: Right. Yes. 

8 

MS. WALTERS: I don't know if you were 

9 

aware of that. And then your slides say. 

10 

what, D? 

11 

MR. YOUNG: D. Defendant starts with a 

12 

"D". It's a pretty complicated code. 

13 

Q Is that a different set. Doctor? 

14 

A The slides seem to run P-1 through P-16. 

15 

Q Consecutively? 

16 

A Yes, and then it's P-19 through P-32. 

17 

Q Okay. And is that group that you have, the P 

18 

group, is that the group that you first saw when you 

19 

were asked to take a look at the slides in this case? 

20 

A Yes. Substantially, yes. 

21 

Q What do you mean by "substantially”? 

22 

A I'm not sure whether I looked at 17 and 18. 

23 

Q You don't know whether there was a 17 and 18? 

24 

A I don't know whether there was a 17 or 18 in 

25 

the first group that I looked at. 
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1 

Q And you never saw a tissue block in this 


2 

case, did you? 


3 

A No, I did not. 


4 

Q And you don / t know where the tissue blocks 


5 

are, I take it? 


6 

A That is correct. 


7 

Q Why don't you put those back in the 


8 

containers and let's get out another set. 


9 

MS. WALTERS: My understanding, from the 


10 

review of the correspondence of counsel for 


11 

the Defendant sent to me, that in your 


12 

labeling system you attempted to put similar 


13 

numbers on the two sets of slides. So that 


14 

the fact that P-17 and 18 are missing from 


15 

this slide would represent that there is a 


16 

Defendants 17 and 18 from which there is not 


17 

a matching or similar Plaintiff's slide, is 


18 

that correct? 


19 

MR. YOUNG: That's my understanding. 


20 

too, and one of the things I want to ask Dr. 


21 

Carter after he has looked at the D set is 


22 

whether he has compared the two and whether 


23 

or not he agrees. 


24 

A The next slide that I saw is in a single, is 


25 

alone, in a container and it reads "Department of 
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1 

Pathology, Chilton Memorial Hospital", and the number 

2 

on it, as best I can make out, I'm willing to stand 

3 

corrected on this, is 82250P. 

4 

Q Could that "P" be an "8"? 

5 

A It could. Under that is P-1. 

6 

Q Have you seen any other slides from Chilton 

7 

in connection with this case? 

8 

A I'm not sure. 

9 

Q By the way. Doctor, I brought a portable 

10 

microscope and if in the event you feel the need to 

11 

look at something, just indicate such. 

12 

A Thank you. 

13 

Q Can you tell whether that slide that you have 

14 

in your hands now from Chilton without a microscope is 

15 

a frozen section or a fixed section, or do you know 

16 

from your review? 

17 

A From looking at it it's a fixed section, not 

18 

a frozen section. 

19 

Q Okay. And you reviewed this slide during 

20 

your initial review last winter, I take it, is that 

21 

correct? 

22 

A I believe that's so, yes. 

23 

Q And then you reviewed it again over the 

24 

weekend, is that right? 

25 

A Yes. 
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1 

Q You are looking at a document, is that 

2 

correct? 

3 

A Yes. 

4 

Q What is that document? 

5 

A That is a letter to Ms. Walters from Dr. 

6 

Irving Wise, Director of Pathology at Chilton Memorial 

7 

Hospital, and it contains the tissue report on the 

8 

slide that I just talked about. 

9 

Q It appears to contain two pages, attached. 

10 

does it not? 

11 

A Yes. Yes, both are substantially the report 

12 

on the slide that I'm talking about. 

13 

Q I have never seen the cover letter on that. 

14 

MR. YOUNG: Cindy, is it all right if he 

15 

reads that into the record? 

16 

MS. WALTERS: Sure. 

17 

Q Would you read that? 

18 

A It is dated December 27, 1985. The 

19 

letterhead is Chilton Memorial Hospital in Pompton 

20 

Plains, New Jersey. It's directed to Porsio, Bromberg 

21 

and Newman, Counselors at Law, 163 Madison Avenue, 

22 

Morristown, New Jersey, 07960-1997, Attention: Cynthia 

23 

Walters. To the right RE: Haines V. Liggett, your file 

24 

number 7100/14355. Our case number S82-2509, Patient 

25 

Rossi, Peter F. "Dear, Ms. Walters. Enclosed you will 


http://legacyJibrary.ucsf.e<^ddigntifll^guaOi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 



30 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


find a slide number S82-2509 and a copy of the surgical 
pathology report relating to it. We would appreciate 
receiving the slide back eventually when you have no 
further need of it. Sincerely, Irving Wise, M.D. 
Director of Pathology.” 

Q Do you know Dr. Wise? 

A No. 

MR. YOUNG: Please mark those. 

(Exhibit 7 and 8 marked for identification.) 

Q I / m going to hand you what has been marked 
for identification purposes as Carter Exhibit 7 and 8 
and ask you to take a look at those and see if these 
are copies of the attachments to that letter to Ms. 
Walters? 

A Yes. 

Q They are. Now, what else have you reviewed, 
Doctor? 

A I have also reviewed the slides in five 
boxes. They have a label RSI, Reproduction Systems, 
Incorporated, all of them say "Peter F. Rossi". And 
all of them contain the number 85-0005. They have 
various labels on them. One is labeled Alexian 
Brothers Hospital. It contains one slide, "Alexian 
Brothers Hospital, Elizabeth, New Jersey", looks like 
"21524" and it says "Rossi, Peter" on it. 
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1 

Q And that/s one of the slides that you have 

2 

reviewed recently, is that correct? 

3 

A Yes. 

4 

Q And that was the colonic polyp, is that 

5 

correct? 

6 

A I believe that's correct. 

7 

Q And had you seen any other Alexian Brothers 

8 

Hospital slides in connection with this case? 

9 

A I don't remember seeing any other slides. 

10 

The next box is labeled "Chilton Memorial Hospital" and 

11 

it has a slide labeled "Department of Pathology, 

12 

Chilton Memorial Hospital 82-2509". 

13 

Q And you also saw that slide, is that correct? 

14 

A Yes. 

15 

Q That is one of the slides you saw recently? 

16 

A Yes. 

17 

Q As compared to your earlier review last 

18 

winter? 

19 

A I believe that's correct. 

20 

Q So, you have that one slide from Chilton in 

21 

your hand now and the other slide from Chilton which we 

22 

talked about a few minutes ago, is that right? 

23 

A There is another box here labeled "Chilton 

24 

Memorial Hospital". 

25 

Q Okay. Let's open that one, too. By the way, 
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A The only way that I can assign a slide to a 
given individual is through the number on the slide. 

The number on these three slides, given certain 
allowances for handwriting, appear to be the same and 
correspond to the report from Chilton Hospital which is 
Carter 8, and on the basis of that, I presume that they 
relate to the same patient. 

Q Okay. 

A Now, there are two boxes labeled "Valley 
Hospital". First box contains — 

Q Why don't you put those in order by D numbers 
and we / ll go through the same drill. 

A There's twenty-five slides. Should I open 
them both at the same time to put them in order? 

Q Yes, that would be fine. 

A Second box contains seven slides. All of 
them are labeled, "The Valley Hospital, Ridgewood, New 
Jersey." Secondly, they contain a number A25-82 and, 
in addition, they contain a series of numbers D-l to 
D-20 with an additional D-17a, D-19a, and D-20a. 

Q Is there a 10a also? 

A I'm sorry, there is a 10a also, yes, there 
is. 

Q So it would be D-l through 10, then 10a, is 
that right? 
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1 

A Yes. 

2 

Q Then D-ll through 17, plus a 17a? 

3 

A Yes. 

4 

Q Then D-18, D-19, D-19a? 

5 

A Yes. 

6 

Q D-20 and D-20a, is that correct? 

7 

A Yes, that's correct. And then I do not see a 

8 

21 or 22. There is then D-23, 24, 25, 26, 27, 28, 29, 

9 

30, 31, 32. 

10 

Q And these are slides that you looked at over 

11 

the weekend, is that correct? 

12 

A Yes. 

13 

Q These are not in the group that you saw the 

14 

first time, is that right? 

15 

A I'm not sure of that. I would also note that 

16 

in addition some of these slides have some handwritten 

17 

words or symbols on them. 

18 

Q And you did not write those, I take it? 

19 

A I did not write those. 

20 

Q You haven't written anything on any of the 

21 

slides? 

22 

A That is correct. I have not written on the 

23 

slides. 

24 

Q On any of the slides that you have seen in 

25 

this case have you done any staining? 
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1 

A No. 

2 

Q Have you removed any staining? 

3 

A No. 

4 

Q And of course you haven't seen any tissue 

5 

blocks so you haven't cut any new tissue, is that 

6 

right? 

7 

A That is correct. 

8 

Q Did you attempt to correlate the D slides to 

9 

the P slides by number? 

10 

A No. 

11 

Q You didn't attempt to match up P-1 with D-l, 

12 

I take it? 

13 

A That is correct. 

14 

Q And I asked you earlier with respect to the 

15 

Chilton slides whether you could tell whether they came 

16 

from the same person and your answer was "only by 

17 

number", is that right? 

18 

A That is correct. 

19 

Q And would that also be your same answer with 

20 

respect to these Valley Hospital slides? 

21 

A Yes, it would. 

22 

Q I take it you do not know which set, the P 

23 

set or the D set, is the slide that actually, or the 

24 

slides that were actually prepared by the prosector of 

25 

the autopsy, is that correct? 
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1 

A That is correct. 

2 

Q The prosector is Dr. Daut, is that correct? 

3 

A Yes. 

4 

Q Do you know him? 

5 j 

A Yes. 

6 

Q Personally? 

7 

A Yes. 

8 

Q Do you know him by reputation, too? 

9 

A Yes. 

10 

Q Do you respect him as a competent 

11 

pathologist? 

12 

A Yes. 

13 

Q And you have not taken any photographs or 

14 

photomicrographs of any slides, is that correct? 

15 

A That is correct. 

16 

Q And do you have any intention between now and 

17 

trial to take any photographs or any photomicrographs 

18 

of the slides? 

19 

A I have reserved judgment on that. 

20 

Q Do you have any intention of doing any 

21 

staining of the slides? 

22 

A I would have to have blocks in order to do 

23 

staining. 

24 

Q Then you do not have any intention of doing 

25 

any staining with respect to the slides that are 
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1 

actually already cut, is that right? 

2 

A That is correct. 

3 

MR. YOUNG: And, Cindy, I assume if Dr. 

4 

Carter does any cutting or staining or 

5 

photographs that you will notify us? 

6 

MS. WALTERS: As to trial exhibits, I 

7 

think those are privileged. If we're going 

8 

to prepare trial exhibits for use at trial. 

9 

then obviously that sort of information will 

10 

be governed by the rules of Court and the 

11 

pre-trial order, but I think that there is 

12 

the work-product doctrine that applies, but 

13 

to date he hasn't done anything and he hasn't 

14 

relied on any in forming his opinion. As to 

15 

trial exhibits, that would be a different 

16 

story. 

17 

MR. YOUNG: Well, we can reserve 

18 

judgment on that and discuss it on another 

19 

day. Okay. 

20 

Q Now, we can put the slides away. 

21 

( A discussion was held off the record.) 

22 

MS. WALTERS: With regard to the binder 

23 

that was copied which was given to Mr. Cohen, 

24 

just so we're clear, the majority of those 

25 

records were provided to Dr. Carter before he 
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rendered his opinions in this case. I 
believe, however, when we compared documents 
our office and Defendants 7 counsel's office, 
there were some records that you people have 
that we did not have. And there were some 
records that you had that were clearer than 
our records. I then made copies of those 
records and subsequently gave them to Dr. 
Carter, and you can tell by looking at the 
binder exactly which records they are because 
they're the ones with your stamp on them. So 
there's probably maybe fifteen or twenty 
pages in there of documents that came from 
your folders and were given to him and 
incorporated into his binder later. 

Also, the summary with regard to the 
chronology and the summary with regard to the 
smoking history, deposition summary, was 
given to Dr. Carter at a later date than the 
initial binder. 

I don't know if this is important to 
you, but since you asked some detailed 
questions I want to be clear. 

MR. YOUNG: Okay. 

Q Doctor, we're back on the record, now. Mrs. 
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1 

Walters 

just indicated that part of the documents in 

2 

the notebook or documents that she provided to you 

3 

originally in another group were some documents that 

4 

she supplemented later. Do you recall her saying that? 

5 

A 

Yes. 

6 

Q 

And of course you agree with that, that 

7 

that's correct? 

8 

A 

Yes. 

9 

Q 

And the first group of documents was given to 

10 

you sometime last winter, is that right? 

11 

A 

More or less, yes. 

12 

Q 

Before Exhibit 1, the letter from Ms. 

13 

Walters 

, is that right? 

14 

A 

Yes. 

15 

Q 

And then the supplemental documents were 

16 

given to you at about what point in time? 

17 

A 

The last month or so, month to two months. 

18 

Q 

Within the last month from today, or two? 

19 

A 

Month or two, yes. 

20 

Q 

Since we are at the end of August you're 

21 

talking 

then about July or August, is that fair? 

22 

A 

Possibly June. 

23 

Q 

But sometime this summer of 1991, right? 

24 

A 

Yes. 

25 

Q 

After the March 3 letter, is that right? 
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March 15. 
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Q March 15, excuse me. 

A Yes. 

Q Did those supplemental documents that she 
gave you make any difference to you in your opinion? 

A No substantial difference. 

Q They didn't change your opinion, is that 
right? 

A That is correct. 

Q Did they revise it at all? 

A Not substantially. 

Q And can you recall the documents that you got 

in the second group? 

A I couldn't point out the pages to you. In — 

Q Okay. 

A In general, I can recall them. 

Q In general, tell me what you received? 

A In general it was the reports relating to the 
various pathology specimens. 

Q You mean the hospital reports? 

A Yes, and then summaries of the admissions and 
discharges of these hospitalizations. 

Q When you say "summaries", are you talking 
about the hospital summaries or summaries prepared by 
somebody other than a hospital person? 
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1 

A I'm talking about the hospital summaries. 

2 

Q And do you remember from what 

3 

hospitalizations those summaries pertained to? 

4 

A I would have to check to see specifically 

5 

which ones those pertain to. They, in general, pertain 

6 

to the, to his final illness. 

7 

Q Which would have been Valley Hospital and 

8 

Chilton Hospital? 

9 

A I believe that / s correct. 

10 

Q Anything else you can remember in the 

11 

supplemental group? 

12 

A In the supplemental? 

13 

Q In the supplemental group of documents that 

14 

you received from Ms. Walters? 

15 

A I'm not sure which is the supplemental. 

16 

Q In the group of documents that you received 

17 

within the last few months? 

18 

A In the — 

19 

Q Can you recall anything else, other than what 

20 

you have told us? 

21 

A I'm sorry. Let me go back and correct or 

22 

clarify what I said. I had seen the documents that I 

23 

alluded to and that is the pathology reports and the 

24 

admission and discharge summaries when I saw the case 

25 

initially many months ago. The supplemental material 
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1 

that I have received included additional documentation 

2 

of his medical admissions to various hospitals that go 

3 

back a period of time. It also includes some summaries 

4 

prepared, some non-medical summaries, prepared 

5 

regarding other testimony. But to make clear, the 

6 

material that I had available to me initially before I 

7 

rendered an opinion, included the medical summaries 

8 

relating to his final illness, and, I believe, a couple 

9 

of illnesses prior to that which were less serious. 

10 

Q Do you remember what those illnesses were? 

11 

A Not specifically, but they were less severe. 

12 

Q So the supplemental group of documents 

13 

consisted, one, of some medical records from the 

14 

hospitals, over and above the hospital summaries, is 

15 

that correct? 

16 

A Yes. 

17 

Q In addition to that, there was some summaries 

18 

of the medical conditions prepared by non-hospital 

19 

personnel, is that right? 

20 

A I'm not sure that I would characterize them 

21 

as medical. They had to do with the summaries of what 

22 

I believe was some testimony regarding chronology, if 

23 

you will, rather than medical history. 

24 

Q Okay. Well, let me take, have you take a 

25 

look at Exhibit 4. At the very beginning there are 
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1 

some documents of the type that law firms frequently 

2 

prepare. For example, inside the envelope on the 

3 

inside cover is something labeled Chronology of Peter 

4 

Rossi. Do you see that? 

5 

A Yes. 

6 

Q Is that one of the documents that you 

7 

received this summer? 

8 

A Yes. 

9 

Q And is that one of the summaries that you 

10 

were referring to that looks like it's not prepared by 

11 

a hospital? 

12 

A Yes. 

13 

Q Then the first page of the notebook is a time 

14 

chart, is that right? 

15 

A Yes. 

16 

Q And is that one of the documents that you 

17 

received this summer? 

18 

A Yes. 

19 

Q Then the next document appears to be a 

20 

multi-page document, looks like five pages headed up 

21 

"Haines V. Liggett Deposition Testimony Regarding 

22 

Smoking" — I can't read this upside down. What does 

23 

that say? 

24 

A "Habits." 

25 

Q "Of Peter Rossi." Is that one of the 
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1 

documents you received? 

2 

A Yes. 

3 

Q Up here at the top right corner is who it's 

4 

prepared by. Would you read that? 

5 

A "Prepared by Budd Larner, et al, from a 

6 

review of deposition transcripts." 

7 

Q And the next document, what is that? Would 

8 

you read that? 

9 

A "Resume of Peter F. Rossi." 

10 

Q And is that one of the documents you received 

11 

this summer, if you recall? 

12 

A I certainly received another copy. I 

13 

received a copy of it this summer. l / m not sure 

14 

whether I had a copy of that available to me previously 

15 

or not? 

16 

MS. WALTERS: I can tell you that. Is 

17 

that important to you? 

18 

MR. YOUNG: I just wanted to know. I'm 

19 

trying to find out what documents he received 

20 

when. 

21 

MS. WALTERS: He had that before his 

22 

initial opinion. 

23 

MR. YOUNG: Okay. 

24 

Q Then after that we start a series of tabs. 

25 

First one is labeled "U.S. Navy records." Do you see 
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1 

that? 

2 

A Yes. 

3 

Q You have in front of you another notebook, is 

4 

that right? 

5 

A Yes. 

6 

Q Is that your version of Exhibit 4? 

7 

A Yes. 

8 

MS. WALTERS: Actually on this tab the 

9 

supplemental documents are separately clipped 

10 

and they have your stamp on the bottom, so 

11 

you could compare this to your own book but 

12 

they're in there. And the ones that he 

13 

received supplementally, as I put on the 

14 

record before, are — 

15 

Q What is that first document that you are 

16 

referring to? 

17 

MS. WALTERS: Those are portions of his 

18 

U.S. Naval records that you people had that 

19 

we did not have initially. 

20 

MR. YOUNG: Okay. 

21 

MS. WALTERS: But it would be, I don't 

22 

know if you want to go through all this, but 

23 

it would be very easy for you to go through 

24 

your binder and the ones that have your own 

25 

Bates stamp number were the ones given to him 
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1 

---- 

supplementally. I don't think there are more 

2 

than twenty documents in this whole massive 

3 

binder. 

4 

Q X am just trying to understand what it is you 

5 

reviewed. Without conducting an in-depth analysis to 

6 

the two notebooks, do you know of anything in one 

7 

notebook that's not in the other? 

8 

A Substantially they seem to be similar. 

9 

Q When you say "substantially", do you see 

10 

anything offhand? 

11 

A I don't see anything that would indicate that 

12 

they're different. 

13 

Q Okay, fine. Now, in addition to the 

14 

documents in the notebook and the slides, did you 

15 

receive any other information with respect to Mr. Rossi 

16 

in connection with this case? 

17 

A No. 

18 

Q Nobody told you orally anything that is not 

19 

reflected in these documents, is that correct? 

20 

MS. WALTERS: Well, nobody told him 

21 

anything that he relied upon. 

22 

MR. YOUNG: Okay. 

23 

MS. WALTERS: Otherwise your question, X 

24 

think, is improper. 

25 

Q Now, in the notebook — 
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MS. WALTERS: I'm not putting a 
statement on the record, I'm not answering 
for him, I'm correcting your question. 

MR. YOUNG: You are not? 

MS. WALTERS: No, I was objecting to the 
form of your question and trying to correct 
it for you. So that is not a response for 
the witness. I don't think you have the 
right to ask him whether anybody has 
discussed anything about Peter Rossi with 
him, I think, because it would be privileged. 

MR. YOUNG: I'm not trying to invade 
your privileged communication if that's what 
you're getting to. I'm trying to ascertain 
the universe of information that he has and 
that he has relied on. 

MS. WALTERS: Right, but that's not what 
your question did, that's why I interjected. 

MR. YOUNG: Let me then rephrase it, and 
that's a good point. 

Q Other than what, the slides that you saw and 
what the documents are in the notebook, did you receive 
any information pertaining to Mr. Rossi that you rely 
on in formulating your opinion? 

A No. 
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1 

Q Now, the first page of the notebook which is 

2 

opened in front of us. Exhibit 4, is this time chart. 

3 

Do you see that? 

4 

A Yes. 

5 

Q And it appears to set forth certain smoking 

6 

history for Mr. Rossi, is that correct? 

7 

A Yes. 

8 

Q And did you rely on that chart in formulating 

9 

your opinion? 

10 

A No. 

11 

Q No. What did you rely on in formulating your 

12 

opinion with respect to smoking history? 

13 

A What I have relied on was the part of the 

14 

medical record that indicated the smoking history. 

15 

Q That would be the records from hospitals and 

16 

doctors and medical providers, is that right? 

17 

A Yes. 

18 

Q And what did you decide for yourself was Mr. 

19 

Rossi's smoking history? 

20 

A I decided that he had been a heavy smoker 

21 

over a long number of years. 

22 

Q Okay. And did you attempt to define for 

23 

yourself what "heavy” is? 

24 

A I attempted as best I could to define it. It 

25 

appeared that he had smoked something in excess of 
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sixty pack-years. 

Q When did you assume he started? 

A I assumed that he started some thirty plus 
years prior to his death, at least thirty years prior 
to his death. 

Q And what did you assume for his quantity of 
smoking? 

A I assumed in the general range of two 
packages of cigarettes a day for at least thirty years. 

Q Did you assume any periods of cessation? 

A No. 

Q Did you assume changes in quantity smoked 
over time? 

A I assumed some changes. The two packs per 
day is more or less an average figure. 

Q And that would then assume he might have had 
a little less or a little more at any given point in 
time? 

A Yes. 

Q For purposes of your opinion that 
approximation you felt was satisfactory, is that 
correct? 

A Yes. 

Q Did you review any radiology in connection 
with this case? 
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1 

A No. 

2 

Q No x-rays or any other film, is that right? 

3 

A I reviewed no x-rays nor any other film. 

4 

Q And is it your practice as a pathologist to 

5 

review films? 

6 

A No. 

7 

Q You would review written radiology reports. 

8 

is that correct? 

9 

A Yes. 

10 

Q And Exhibit 1, the letter from Ms. Walters 

11 

indicates that you will be prepared to express an 

12 

opinion in this case as to the disease that Mr. Rossi 

13 

had, is that correct? 

14 

A Yes. 

15 

Q And also as to the cause of that disease, is 

16 

that correct? 

17 

A Yes. 

18 

Q And did you formulate both of those opinions 

19 

prior to the time of Exhibit 1? 

20 

A Yes. 

21 

Q And did you formulate them both at about the 

22 

same point in time? 

23 

A X formulated my opinion relating to the 

24 

nature of the disease first and to the cause of it 

25 

second. 
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1 

Q But it was, was it soon thereafter or was it 

2 

something that took an extended period for you to do? 

3 

A It was soon thereafter. 

4 

Q Other than this case, have you reviewed any 

5 

other cigarette cases for Plaintiff's attorneys? 

6 

A No. 

7 

Q Have you reviewed any other cigarette cases 

8 

for any attorneys? 

9 

A No. 

10 

Q Have you reviewed any non-cigarette cases for 

11 

Plaintiff's attorneys? 

12 

MS. WALTERS: Meaning my firm? 

13 

MR. YOUNG: In your law firm, right. 

14 

A I'm sorry? 

15 

Q Have you reviewed non-cigarette cases for Ms. 

16 

Walters' law firm? 

17 

A I believe none. 

18 

Q You have consulted with lawyers from time to 

19 

time in your career, haven't you? 

20 

A Yes. 

21 

Q For example, you have been involved in 

22 

asbestos cases, is that correct? 

23 

A Yes. 

24 

Q How many asbestos cases do you think you have 

i 

25 

been involved in? 
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1 

A Over the past five years I have been involved 

2 

in approximately two hundred and forty. 

3 

Q And how many of those cases have you actually 

4 

testified or given an affidavit? 

5 

A I'm not sure what you mean by "an affidavit". 

6 

I don't know that — 

7 

Q Signing a piece of paper swearing to the 

8 

truth of it under oath? 

9 

MS. WALTERS: You are not talking about 

10 

a report, you're talking about a signed 

11 

affidavit? 

12 

Q An affidavit as compared to a record, where 

13 

you are swearing out the truth of what you're saying as 

14 

compared to writing a letter? 

15 

A My guess is that it would be eight or nine. 

16 

Q Eight or nine cases involving testimony or 

17 

affidavits, is that right? 

18 

A Yes. 

19 

Q Do you have any affidavits — have you given 

20 

any sworn affidavits? Let me ask that question. 

21 

A Again, have I given deposition? 

22 

Q No, affidavits? 

23 

A I'm not sure what you mean. 

24 

Q Were you — where you sign a piece of paper 

25 

indicating an opinion on a case under oath, just like 
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1 

■ 

you are today, where-you had to swear that what you're 

2 

saying in the paper is true? 

3 

A I would say eight or nine cases where I have 

4 

been deposed. 

5 

Q Where you have been deposed. And we have 

6 

already talked and you do not have a transcript from 

7 

any of those depositions, is that right? 

8 

A Yes. 

9 

Q Do you recall the names of the lawyers for 

10 

whom you have been involved in cases where you have 

11 

been deposed? 

12 

A I recall some. 

13 

Q Tell me who they are? 

14 

A Do you want the names of the attorney who was 

15 

asking questions of me? 

16 

Q I would like to know the name of the lawyer 

17 

that you worked for and his firm, if you know? 

18 

MS. WALTERS: The lawyer who paid you 

19 

and hired you, retained you to give an expert 

20 

opinion. 

21 

A Well, in general, when a deposition has been 

22 

taken I have been paid by the plaintiff's attorney. 

23 

Q Right. And in this case, for example, you 

24 

have been retained by Ms. Walters, right? 

25 

A Yes. 
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Q Although X paid you today for the deposition. 
The question is, who do you recall as being the lawyers 
who retained you, the person who has the equivalent 
position of Ms. Walters? 

MS. WALTERS: Not who paid you for the 
deposition, but the person who asked you to 
prepare the written report initially? 

A I understand. The attorneys for whom I have 
looked at cases which resulted in my giving a 
deposition have included Anderson, Kill, Owic and 
Oshinsky in New York City, Danaford, Tedford, Lagnese 
and Neal in Hartford, Connecticut — 

Q Let me interrupt you for a second just to get 
things clear. If you can recall the name of the cases 
that go with the lawyers or any case, go ahead and 
indicate such? 

A I wouldn't trust my memory to give you the 
names of the individuals. 

Q That's fine. Go ahead? 

A A third would be Bernstein, Churr, Sawyer and 
Nelson in Maine, a fourth would be Burns and Levinson 
in Boston, a fifth would be Spillman, Thomas, Battle 
and claustmeyer in Charlestown, West Virginia, and a 
sixth would be Whiteford, Taylor and Preston in 
Baltimore, Maryland. 
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A None come to mind right now. 

Q Other than that litigation experience that 
you have just described, do you have any regular 
consulting arrangements? 

A No. 

Q Have you been affiliated with the American 
Cancer Society? 

A I have given talks at meetings sponsored by 
the American Cancer Society, but I'm not a member, nor 
have I held office, in the American Cancer Society. 

Q Are you a member of any groups that have as a 
goal the elimination of smoking cigarettes? 

A I'm a member of a number of groups. I can't 
tell you what their policy is in terms of attempting to 
eliminate cigarette smoking. 

Q Certainly none you can think of right now 
that at least have as a primary objective that goal, is 
that correct? 

A That is correct. 

Q This would be a good time to take the morning 
break. 

(Off the record 11:33-11:46). 

Q Okay, Doctor, we're back on the record. The 
next area that I would like to go into is involving 
your professional background. As I understand it from 
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your resume you have been a Professor of Pathology both 
at Johns Hopkins and at Yale for over twenty years, is 
that correct? 

A I have been a Professor of Pathology at Yale 
University since 1977. Between 1969 and, I believe, 
1975, I was an Assistant Professor of Pathology at 
Johns Hopkins, and from '75 to '77, I believe, I was a 
Associate Professor of Pathology. 

Q And what, in general, were your 
responsibilities as an Associate and as an Assistant 
Professor of Pathology? 

A At Johns Hopkins? 

Q Yes, sir. 

A As an Assistant and Associate Professor of 
Pathology I was responsible for practicing diagnostic 
pathology which included autopsy pathology, surgical 
pathology in cytopathology for teaching residents and 
for teaching medical students in pathology, and 
thirdly, for conducting research activities relating to 
pathology. 

Q How does the teaching of medical students 

differ from the teaching of residents? 

A Medical students are getting a survey course 
similar to a survey course that one would get in 
undergraduate school and residents are getting a very 
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intensive, very detailed instruction similar to what 
one would receive in graduate school. 

Q And the residents are more in a clinical 
setting, is that correct? 

A Yes. 

Q And the undergraduate, or the medical 
students are more in a classroom setting, is that 
correct? 


A 

entirely 

Q 

Oncology 

A 

Q 


As far as pathologies are concerned they 1 re 
in a classroom seting. 

You were also an Associate Professor of 
at Johns Hopkins, is that correct? 

Yes. 

What were your responsibilities in that 


regard? 


A Oncology was a section relating to the Cancer 
Center and individuals who were oncologists were those 
who were involved in the study, diagnosis, and 
treatment of cancer. All the individuals who had an 
appointment in oncology also had an appointment in 
another specialty. That is, they were either 
pathologists or they were surgeons, or they were 
internists, or hematologists, or radiologists or 
therapeutic radiologists, et cetera, et cetera, so that 
they had a secondary appointment within the Cancer 
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1 

Center. It was to indicate a primary interest in 

2 

cancer as opposed to some other type of disease 

3 

process. 

4 

Q And then each of the oncologists would go 

5 

about the practice of oncology from their other 

6 

prospective as an internist or a surgeon or 

7 

pathologist, is that correct? 

8 

A Yes. 

9 

Q Now, you can be certified, as I understand 

10 

it, as an oncologist, can you not? 

11 

A I believe, I don't know. 

12 

Q Okay. You are not certified as an 

13 

oncologist? 

14 

A There is no certification for oncology within 

15 

the specialty of pathology. 

16 

Q Okay. At Yale you started as a full 

17 

professor, is that right? 

18 

A Yes. 

19 

Q What have your responsibilities been as a 

20 

Professor of Pathology at Yale? 

21 

A Essentially the same as they were when I was 

22 

at Johns Hopkins. 

23 

Q You still work with residents and medical 

24 

students? 

25 

A Yes. 
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1 

Q And I notice from your resume for a period of 

2 

1977 to 1980 you were Chief of Surgical Pathology, and 

3 

from 1980 to 1983 you were Chief of Surgical Pathology 

4 

and Cytology. Can you tell me about that job or those 

5 

jobs? 

6 

A Actually from 1977 to 1980, I was Chief of 

7 

Surgical Pathology and cytopathology was part of 

8 

surgical pathology and then it was broken off to be 

9 

separate. What it meant was that I had administrative 

10 

responsibilities in addition to the other duties that I 

11 

have described relating to surgical pathology and to 

12 

cytopathology within the Yale-New Haven Hospital. 

13 

Q And eventually you dropped that job, is that 

14 

correct? 

15 

A Yes. 

16 

Q Now, you are still a surgical pathologist at 

17 

Yale, is that correct? 

18 

A Yes. 

19 

Q Do you take your turn on the bench? 

20 

A Yes. 

21 

Q And you also work for the VA Hospital, is 

22 

that correct? 

23 

A I'm a consultant for the VA Hospital. 

24 

Q The one in West Haven? 

25 

A I am an unpaid consultant for the West Haven 
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1 

VA. 

2 

Q What do you do in that position? 

3 

A Occasionally, they will have cases which 

4 

they're not sure about, and they'll ask me to look at 

5 

them for the pathologists who are at the VA Hospital. 

6 

Q And they'll send you down slides, is that 

7 

correct? 

8 

A Yes. 

9 

Q Do you have any other hospital affiliations 

10 

today, besides Yale and the VA Hospital? 

11 

A No. 

12 

Q Have you had hospital affiliations in the 

13 

past besides Yale and Johns Hopkins and the VA? 

14 

A I had an affiliation during my residency 

15 

training. 

16 

Q Which was Johns Hopkins? 

17 

A Johns Hopkins, Ohio State University in 

18 

Columbus, Ohio and Memorial Sloan-Kettering in New York 

19 

City. I believe those are the, those are the only 

20 

appointments that I have had, yes. 

21 

Q And you also were in the army for a few 

22 

years, is that correct? 

23 

A Yes. 

24 

Q What did you do in the army? 

25 

A I was stationed at Walter Reed Army Institute 
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1 

of Research and I was involved in their basic surgical 

2 

program. 

3 

Q You were not involved in the Armed Forces 

4 

Institute of Pathology? 

5 

A I was not. 

6 

Q What percentage of your professional time do 

7 

you think you have devoted to research? 

8 

A If one defines "research" in a very broad 

9 

way I would say approximately fifteen to twenty percent 

10 

of my time. 

11 

Q And have you been involved in research in 

12 

fields other than pathology? 

13 

A Yes. 

14 

Q What other fields? 

15 

A Surgery. I have also been involved in 

16 

biochemistry. I have recently been doing work relating 

17 

to molecular biology which might or might not be 

18 

construed as part of pathology. 

19 

Q Do you consider yourself an expert in 

20 

molecular biology? 

21 

A No. 

22 

Q How about biochemistry? 

23 

A No. 

24 

Q In the academic work that you have done in 

25 

your teaching of medical students and in your work with 


http://legacyJibrary.ucsf.e<^ddigntifll^a0Oi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 


63 


1 

the residents, do you discuss smoking and health? 

2 

A 

Yes. 

3 

Q 

And how do you describe smoking and health in 

4 

that situation? 

5 

A 

I'm not sure — 

6 

Q 

Do you refer to smoking and health, for 

7 

example 

, as a risk factor for certain disease? 

8 

A 

Yes. 

9 

Q 

Is it part of your curriculum? 

l 

10 

A 

Yes. 

11 

Q 

Now, I grouped together medical students and 

12 

residents. Is your smoking and health work or 

13 

discussions, is that limited to one or the other? 

14 

A 

No. 

15 

Q 

Is it part of the formal program that you 

16 

present 

to the medical students? 

17 

A 

Yes. 

18 

Q 

And have your personal views on smoking and 

19 

health 

changed since you started work in academia? 

20 

A 

Yes. 

21 

Q 

They have evolved over the years? 

22 

A 

Yes. 

23 

Q 

In the course of your work, I notice that you 

24 

. 

have authored with Dr. Eaaleston this textbook Tumors 

25 

of the 

Lower Respiratory Tract, is that correct? 
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1 

A Yes. 

2 

Q That is the Armed Forces Institute of 

3 

Pathology, Fascicule 17, is that correct? 

4 

A Yes. 

5 

Q And this was published in 1979 and reprinted 

6 

in 1983, is that correct? 

7 

A Yes. 

8 

Q Do you know how many editions have been 

9 

printed? 

10 

A I believe fifteen thousand. 

11 

Q And without embarrassing you I'm sure that 

12 

this book is on the shelves of many pathologists in the 

13 

United States, is that correct? 

14 

A At the risk of being immodest, around the 

15 

world. 

16 

Q I think that's a fair statement. 

17 

Q Now, what areas of pathology have you 

18 

practiced in? 

19 

A Anatomic pathology. 

20 

Q And you're board-certified in that, is that 

21 

correct? 

22 

A Yes. 

23 

Q There are other areas that you can be board 

24 

certified in, is that correct? 

25 

A Yes. 
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Q What areas are those? 

A Those would be entitled clinical pathology. 

Q And that consists of things like blood 
analysis, that type of work, is that correct? 

A Yes. 

Q What is anatomical pathology? 

A Anatomic pathology has to do with the 
examination of tissue by surgical pathology, autopsy 
pathology and cytopathology and the ancillary means 
used to examine specimens obtained in one of those 
three ways. 

Q And you are experienced in all three, is that 
right, surgical pathology, autopsy pathology, and 
cytopathology, is that correct? 

A Yes. 

Q What is the relationship of cytopathology to 
tissue analysis? 

A Cytopathology relates to tissue analysis 
primarily in the manner in which the diagnostic 
specimen is obtained. The specimens are obtained more 
or less as individual cells as opposed to large pieces 
of tissue, but the object in examining cytopathology 
specimens is to relate them to the tissue. 

Q And do you consider yourself an expert in 
cytology? 
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A Yes. 

Q Now, I would like to discuss a little bit 
your work in autopsies. Were you on the autopsy 
service at Johns Hopkins? 

A Yes. 

Q And also at Yale? 

A Yes. 

Q What does that mean to be on the service? 

A What it means is that one is an attending 

pathologist, and in rotation one is responsible for 
overseeing the conduct of the physical disection of the 
autopsy, reviewing the diseases observed in the gross 
state, suggesting which sections might be taken or 
where sections might be taken, reviewing those sections 
and finally writing a final anatomic diagnosis and a 
summary of the case, attempting to correlate the 
clinical aspects of the case with the anatomic 
pathology findings. 

Q When you talk about being on the service and 
overseeing, that means that somebody else is actually 
doing the dissections, is that correct? 

A One of the residents carries out the physical 
part of the dissection. 

Q That's a resident's job? 

A Yes. 
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1 

Q How many autopsies do you think you have 

2 

personally done where you have actually done the 

3 

dissection? 

4 

A Five hundred. 

5 

Q And how many do you think you have actually 

6 

overseen? 

7 

A This is strictly a guess, it would be 

8 

somewhere between five hundred and a thousand. 

9 

Q Okay. In addition to the ones you have 

10 

overseen, have you also been involved in reviewing 

11 

autopsies that other people have conducted and 

12 

overseen? 

13 

A Yes. 

14 

Q Do you have any idea how many of those you 

15 

have been involved in? 

16 

A Several hundred. 

17 

Q Now, when you are overseeing an autopsy, does 

18 

that mean that you 7 re actually standing in the room 

19 

telling the resident what to do? 

20 

A On some occasions it means that I am standing 

21 

in the room. On some occasions it means that I 

22 

actually am gowned and gloved and help with the 

23 

physical dissection. In other cases I over — watch 

24 

over what the resident is doing. 

25 

Q Does that mean physically watching over? 
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1 

A Yes. 

2 

Q Okay. 

3 

A In other cases if the problem appears to be a 

4 

straightforward one, and especially if there is, in 

5 

addition, a senior resident who is more experienced 

6 

than the individual carrying out the dissection, I may 

7 

not be present. I may just offer advice. 

8 

Q Now, in those situations where you aren't 

9 

personally present, do you ask for photographs? 

10 

A No. What I do is I review the organs which 

11 

were removed. 

12 

Q Oh, okay. So you actually personally view 

13 

them? 

14 

A Yes. 

15 

Q Okay. As I understand it. Doctor, in the 

16 

case of some diseases, including lung cancer, the 

17 

actual examination of the organs in gross can be very 

18 

important, is that right? 

19 

A Yes. 

20 

Q You would want to, for example, see the size 

21 

of a tumor, is that right? 

22 

A Yes. 

23 

Q And the shape of a tumor? 

24 

A Yes. 

25 

Q How about the consistency of a tumor, can 
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1 

that be important? 

2 

A It can. 

3 

Q How about color? 

4 

A Color is perhaps not particularly 

5 

interesting. The color that a tumor takes on is 

6 

usually a reflection of something in the histology 

7 

which can be picked up by looking at the slides. There 

8 

are rare occasions where the color under certain 

9 

circumstances may be of interest, of considerable 

10 

interest. In most cases it's, first of all, not very 

11 

accurately described and, secondly, it's not of great 

12 

consequence. 

13 

Q But if it's not accurately described, then to 

14 

the extent it is of any conseguence, it's an advantage 

15 

to have personally seen it or seen a photograph as 

16 

compared to having somebody tell you their view, is 

17 

that right? 

18 

A That / s correct. 

19 

Q So that the person who actually sees 

20 

something does have an advantage over someone who is 

21 

merely reviewing the written report, is that correct? 

22 

A Yes. 

23 

Q Now, in the course of your work at Johns 

24 

Hopkins, did they have a policy on when autopsies were 

25 

considered appropriate? 
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1 

A I believe the policy at Johns Hopkins and at 

2 

Yale is that the Department of Pathology would be happy 

3 

to do an autopsy on anyone who has died in the hospital 

4 

regardless of what the disease process was thought to 

5 

be. 

6 

Q Does the Department of Pathology take a 

7 

position as to when an autopsy is recommended? 

8 

A They recommend autopsies on all deaths. 

9 

Q By the way, you were not involved in 

10 

autopsies at Ohio State, were you? 

11 

A No. 

12 

Q You were, I think, a surgical intern at that 

13 

time, is that correct? 

14 

A That is correct. 

15 

Q Have you been involved in an autopsy service 

16 

at the VA Hospital? 

17 

A I have attended autopsy rounds and I have 

18 

consulted on autopsy cases at the VA. 

19 

Q But you aren't on the service like you are on 

20 

the service at Yale, is that right? 

21 

A I'm only a consultant at the VA. I'm not on 

22 

any service at the VA. 

23 

Q I want to ask you a little bit about your 

24 

areas of interest in your research and in your practice 

25 

in terms of areas of cancer. What, if any, areas of 
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cancer have you been interested in and followed more 
than others in your practice? 

A The two that I have been most interested in 
have been cancer in the lung and cancer in the breast. 

Q You said "most interested". Are there others 
that you are involved with, with significant portions 
of your time? 

A Considerably, well, when I have been on 
service at Johns Hopkins and at Yale, in surgical 
pathology, in cytopathology, and autopsy pathology, I 
have been on service for whatever happens to come on a 
given day. So I have to have a broad interest and 
experience. The areas that I have chosen to be 
interested in are those areas which, in general, I have 
written about and those two areas relate to, primarily 
the lung and to the breast, but the other areas that I 
have interest in lesser time commitment would be 
reflected in my CV. 

Q And in your CV, I notice that you have 
written on kidney, ovarian, uteran cancers. Those were 
areas of interest at least at one point? 

A Yes. 

Q Has your interest evolved over the years 
starting at one point and then picking into something 
else? 
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A Yes. 

Q Tell me about that evolution? 

A It sounds like a college admission question. 
Tell me about your life. The interest is guided, I 
suppose, by the type of cases that one sees, the type 
of people that one comes into contact with, the 
liaisons that one develops, and I suppose to a certain 
extent the assignments which one is given, so that you 
become extensively and intensively involved in certain 
areas, explore them, and attempt to answer some 
questions which become evident. 

Q Well, is it fair to say, for example, that 
your interest in breast and lung cancer is the same 
today as it was when you started to work at Johns 
Hopkins? 

A I would say that my interest in them is 
similar. Certainly the way I go about thinking about 
them and the way that I have formulated questions has 
changed over the years. 

Q How about work in, with respect to diseases 
other than cancers, have you followed other diseases, 
and if so, which ones? 

A I have had an interest in malformations and 
embryologic abnormalities relating back to my Master's 
Degree which was in experimental embryology and 
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1 

biochemistry. 

2 

Q Do you consider yourself an expert in the 

3 

field of toxicology? 

4 

A No. 

5 

Q What about epidemiology? 

6 

A I consider myself an interested participant 

7 

in the area of epidemiology, but I'm not a 

8 

statistician, and I'm not a professional 

9 

epidemiologist. 

10 

Q And you don't consider yourself, therefore. 

11 

an expert in epidemiology, is that right? 

12 

A Yes. 

13 

Q What about in oncology, do you consider 

14 

yourself an expert in oncology? 

15 

A Broadly defined, yes. 

16 

MS. WALTERS: By "expert", you are not 

17 

asking legal expert because expert may have a 

18 

different meaning. 

19 

MR. YOUNG: I'm asking him in his own 

20 

mind, I'm not going to hold him to the 

21 

decisional law in this state. 

22 

A Yes. 

23 

Q What about in carcinogenesis, do you consider 

24 

yourself an expert in that field? 

25 

A I consider myself an expert in morphologic 
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carcinogenesis. 

Q What does that mean? 

A That is the reflection of the process of the 
evolution of the development of cancer as seen in the 
cells and the tissues. 

Q And that is compared to what then? 

A That would be in comparison to, for example, 
the types of radiation which might induce such changes. 

Q So you would consider yourself an expert in 
the process of the genesis of the cancer as compared to 
the cause of the cancer like the radiation in your 
example, is that right? 

A I would consider myself an expert in the 
recognition of the changes within the cells as they 
relate to the early phases of the genesis of cancer 
and, of course, in those early phases one attempts to 
relate the changes that you see to certain physical 
injury to the cells which might cause those changes. 

Q Okay. So you would attempt to relate it to 
the injury, but your primary expertise in 
carcinogenesis would be actually the process of 
development, would that be fair? 

A Yes. 

Q Do you consider yourself an expert on the 
subject of addiction? 
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1 

A No. 

2 

Q Do you consider yourself an expert on the 

3 

subject of why people smoke cigarettes? 

4 

A No. 

5 

Q Or why they give up cigarettes? 

£ 

A No. 

7 

Q Or if they gave up cigarettes why they might 

8 

start again? 

9 

A No. 

10 

Q Do you smoke? 

11 

A I smoke a pipe occasionally. 

12 

Q Did you ever smoke cigarettes? 

13 

A Yes. 

14 

Q For what period of time? 

15 

A From 1957 to 1978. 

16 

Q At what quantity? 

17 

A Less than a pack of cigarettes a day, usually 

18 

considerably less. 

19 

Q By "usually considerably less" would it be 

20 

generally less than half a pack? 

21 

A Yes. 

22 

Q Or generally more than half a pack? 

23 

A Generally one or two cigarettes a day. 

24 

Q And then you gave it up in 1978, is that 

25 

correct? 
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1 

A January 1st, 1978. 

2 

Q A New Year's resolution? 

3 

A Yes. 

4 

Q Is that right? And have you relapsed since 

5 

then, have you gone back to smoking at all? 

6 

A I have had an occasional cigarette, but I 

7 

have not gone back to smoking. 

8 

Q How much do you smoke your pipe? 

9 

A Once or twice in the evening. 

10 

Q Every day? 

11 

A Yes. 

12 

Q And were you also smoking your pipe at the 

13 

same time you were smoking cigarettes? 

14 

A No. 

15 

Q What pathological journals do you regularly 

16 

review? 

17 

A I regularly review the American Journal of 

18 

Surcfical Pathology, American Journal of Clinical 

19 

Pathology, Human Pathology, Cancer, the American 

20 

Journal of Pathology, and then I also regularly look 

21 

through the current contents, the index Medicus. 

22 

Q And do you subscribe to those journals you 

23 

mentioned or are you on a routing list at the office? 

24 

A I'm on the editorial board of the American 

25 

Journal of Surgical Pathology, American Journal of 
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1 

Clinical Pathology and Human Pathology, and one of the 


2 

few benefits is that I get a subscription without cost. 


3 

I subscribe to Cancer, the American Journal of 


4 

Pathology editor is at Yale and, therefore, the journal 


5 

is readily available to us. 


6 

Q What do you recommend to young pathology 


7 

residents that they read regularly, the same group? 

< 

8 

A Yes. 


9 

Q Do you consider yourself an expert in 


10 

electron microscopy? 


11 

A I have had considerable experience in 


12 

electron microscopy both taking electron micrographs 


13 

and in interpreting. I suppose I feel confident with 


14 

electron microscopy. 


15 

Q Do you feel as confident with electron 


16 

microscopy as you do with your light microscope? 


17 

A Perhaps not quite as confident, no. 


18 

Q When you are asked to look at slides with 


19 

respect to a cancer or potential cancer, do you have 


20 

certain magnifications in your light microscope that 


21 

you would normally use? 


22 

A Yes. 


23 

Q What are those? 


24 

A Two point — the objective lenses are 2.5, 


25 

10, and 40, and in my microscope they're magnified by 
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1 

eyepieces which are 12.5. 

2 

Q Do you normally look at tissue in potential 

3 

lung cancer cases through a polarized lens, too? 

4 

A When I'm looking for the presence of 

5 

crystalline material I do use a polarized lens. 

6 

Q As a matter of course do you normally look 

7 

for the presence of crystalline material? 

8 

A Yes. 

9 

Q What stains do you commonly use in cancer 

10 

cases? 

11 

A The most common stain would be the 

12 

hematoxylin, h-e-m-a-t-o-x-y-l-i-n, and eosin. 

13 

e-o-s-i-n. 

14 

Q And at Yale are the slides in potential 

15 

cancer cases routinely stained with hematoxylin and 

16 

eosin? 

17 

A Yes. 

18 

Q Are they routinely stained with anything 

19 

else? 

20 

A No. 

21 

Q Now, you also use specialized stains in 

22 

specialized situations, is that correct? 

23 

A Yes. 

24 

Q You have used staining for collagen, have you 

25 

not? 
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1 

A Yes. 

2 

Q What types of staining are called for 

3 

collagen? 

4 

A The types of staining that one uses for 

5 

collagen would fall into two general groups. One is a 

6 

histochemical stain which would color all collagen 

7 

blue, and that is called a Masson, M-a-s-s-o-n, 

8 

trichrome stain. 

9 

The second type of staining that one can use 

10 

for the identification of collagen would be an 

11 

immunohistochemical staining approach which would 

12 

utilize antibodies specific for the different types of 

13 

collagen. There being five different types of collagen 

14 

identified. 

15 

Q And is the immunofluorescent staining and 

16 

immunohistochemical type collagen staining? 

17 

A It is a technique which uses a difference in 

18 

light, but it is essentially similar, yes. 

19 

Q What is the theory behind that technique? 

20 

A The theory is that the antibody will 

21 

specifically bind to a sequence of amino acids which is 

22 

unique to a specific type of, in this instance. 

23 

collagen. The antibody is combined with another 

24 

chemical compound which can either be changed in color 

25 

or which can be made to change its radiation of light 
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depending on the wave length at which it is excited. 

Q And do you need to use special lighting 
techniques for that stain? 

A For immunofluorescence you need special 
lighting. 

Q And immunofluorescence is essentially 
qualitative as opposed to quantitative type of 
staining, isn't it? 

A Yes. 

Q Now, in the field of pathology there are 
certain standard classifications that have been 
established for lung cancer as I understand, is that 
right? 

A Yes. 

Q For example, the Armed Forces Institute of 
Pathology has a classification system, do they not? 

A Yes. 

Q And the World Health Organization has a 
system that they recommend, is that right? 

A Yes. 

Q And one of the purposes in having standard 
criteria like that is so that you can get standard 
reporting, is that right? 

A Yes. 

Q Now, you're familiar with the concept, are 
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you not, of interobserver variability? 

A Yes. 

Q That is where competent pathologists can 
disagree on a diagnosis, is that right? 

A Yes. 

Q And that's one of the reasons why some 
hospitals and communities have review groups, isn't it? 

A (Pause.) I'm not sure that that's one of the 
reasons why hospitals have review groups. In fact, 
interobserver variation doesn't become apparent until 
you have a review group. 

Q But the review group might pick something up 
where there would be a consensus of competent 
pathologists who could legitimately disagree with the 
original diagnosing pathologist, isn't that correct? 

A In — that's certainly conceivable, but I 
don't believe that that's the way most review boards 
operate. 

Q Okay. Have you had situations in your 
practice where you have disagreed with a diagnosis by a 
colleague? 

A Yes. 

Q And when you do that, it doesn't mean that 
you necessarily think less of your colleague, does it? 

A No. 


http://legacy.library.ucsf.efll)i/tiDb(§[Tlfi0^afl0^a(#.industrydocuments.ucsf.edu/docs/pzxl0001 



82 


1 

Q You can maintain a respect for someone as a 

2 

professional even though you disagree on the particular 

3 

diagnosis, is that right? 

4 

A That is correct. 

5 

Q And as I understand it, interobserver 

6 

variability is more likely in a situation where you 

7 

have a poorly differentiated carcinoma as compared to a 

8 

well differentiated carcinoma, is that right? 

9 

A Yes. 

10 

Q In fact some of the studies that I have seen 

11 

have shown that that differentiation can be as high as 

12 

— or excuse me, that that disagreement on poorly 

13 

differentiated carcinoma can be as high as forty 

14 

percent? 

15 

MS. WALTERS: What studies are you 

16 

referring to? 

17 

Q Let me hand you this study. I have a study 

18 

from Dr. Feinstein. You're obviously familiar with Dr. 

19 

Feinstein, aren't you? 

20 

A Yes. 

21 

Q And he has done work on interobserver 

22 

variability, has he not? 

23 

A Yes. 

24 

(Exhibit 9 marked for identification.) 

25 

Q Let me hand you a copy of Carter Deposition 


http://legacyJibrary.ucsf.e<^ddigntifll^a0Oi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 




83 


1 

Exhibit 

9 and have you take a look at that. 

2 

Q 

Okay. This is a study dated 1970, is that 

3 

correct? 


4 

A 

Yes. 

5 

Q 

And it's written by Drs. Feinsten, Gelfman, 

6 

Yesner, 

Auerbach, Hackel and Pratt, is that right? 

7 

A 

Yes. 

8 

Q 

And Drs. Feinstein, Gelfman and Yesner have 

9 

been collegues at Yale, is that right? 

10 

A 

I don't know Dr. Gelfman. I do know both 

11 

Drs. Feinstein and Yesner. 

12 

Q 

And they're from Yale, is that right? 

13 

A 

Yes. 

14 

Q 

And you have coauthored with Dr. Yesner, have 

15 

you not? 


16 

A 

Yes. 

17 

Q 

And with Dr. Auerbach, too? 

18 

A 

Yes. 

19 

Q 

And you have known Dr. Auerbach, in any 

20 

event, for sometime? 

21 

A 

Yes. 

22 

Q 

How about Drs. Hackel and Pratt, do you know 

23 

them? 


24 

A 

I don't know them. 

25 

Q 

Are you familiar with this study? 
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1 

A Yes. 

2 

Q This study, as I understand it, involved 

3 

fifty pathological slides sent to five experienced 

4 

pathologists twice, okay? 

5 

A Yes. 

6 

Q You can't nod. You have to orally respond. 

7 

A I'm sorry. 

8 

Q And if you look at Page 672, the panel, the 

9 

last full paragraph on the right, would be Dr. 

10 

Auerbach, Dr. Hackel, Dr. Pratt, an unidentified doctor 

11 

and Dr. Yesner, is that right? 

12 

A Yes. 

13 

Q Do you know who the, without asking you to 

14 

divulge a confidence, do you know who the unidentified 

15 

doctor is? 

16 

A No. 

17 

Q By the way, do you know Drs. Heckel and Pratt 

18 

by reputation? 

19 

A No. 

20 

Q So at least of the people that you knew on 

21 

that list, Auerbach and Yesner, they are competent 

22 

pathologists, is that right? 

23 

A Yes. 

24 

Q And, indeed, if we could borrow a term from 

25 

track and field would it be fair to call them 
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world-class pathologists, wouldn't it? 

A Yes. 

Q As I understand it, everybody in this test 
was shown the slides, fifty slides twice, is that 
right? 

A Yes. 

Q And if you look at Table 6 on Page 683. As I 
understand Table 6 it indicates that the disagreement 
among pathologists range from two percent for well 
differentiated adenocarcinoma to forty-two percent for 
poorly differentiated adenocarcinoma, is that correct? 

A Yes. 

Q And is that result inconsistent with your own 
experience in having viewed interobserver variability 
among pathologists? 

A No. 

Q And the reason is because pathology involves 
the use of a lot of judgment, doesn't it? 

A Well, I think the, one of the reasons is that 
if one looks at this from a statistical standpoint, 
the, and regards the possibilities of categorization as 
egual, that one comes up with a very great difference 
between well differentiated and poorly differentiated 
adenocarcinoma. 

On the other hand, there are other ways to 
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look at this data, and those would be to decide whether 
the lesion was in one of five — four or five 
categories, and that is whether it is adenocarcinoma or 
epidermoid carcinoma, or you can break it down even 
farther than that, and for many, for many purposes, one 
has to decide only whether it 7 s small cell or not small 
cell. 

Q Right. 

A So, I think that as you push the 
classification and especially the subclassifications 
farther and farther, you get more and more 
disagreement, especially among cases that are not well 
differentiated or if, on the other hand, you want to 
get a group of pathologists to agree as to whether it 7 s 
adenocarcinoma or epidermoid carcinoma, you 7 11 find a 
somewhat higher level of agreement, you 7 11 find a very 
high level of agreement in the well differentiated 
cases, as they come back to become poorly 
differentiated, then you will get a level of 
disagreement that deprises considerably. 

So interobserver variability cases are 
usually designed by statisticians and not by 
pathologists and I, my only quibble with this 
particular report is that it treats all the information 
as being of equal significance when, in fact, it 7 s not. 
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X 

Q Okay. And as I understand, what you're 

2 

saying is that sometimes from the perspective of the 

3 

clinician, it is sufficient to know, do you have a 

4 

small cell carcinoma, or do you have a — something 

5 

other than a small cell carcinoma, that's sufficient. 

6 

isn't that right? 

7 

A Yes. 

8 

Q And other times it is sufficient for the 

9 

clinicians to say, do you have a small cell, a squamous 

10 

cell, or an adenocarcinoma, is that right? 

11 

A Yes. 

12 

Q And then there are other occasions where you 

13 

want to know even more, do you have a well 

14 

differentiated adenocarcinoma, do you have a 

15 

bronchioloalveolar carcinoma or did you have a poorly 

16 

differentiated adenocarcinoma? 

17 

A Right. 

18 

Q In this case. Dr. Feinstein and his 

19 

colleagues, were measuring interobserver variability as 

20 

to that latter stage, is that right? 

21 

A Yes. 

22 

Q What they found was a range of two to 

23 

forty-two percent, is that right? 

24 

A Yes. 

25 

Q And in that situation that's not to say that 
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1 

one pathologist on the panel is right and everybody who 

2 

disagreed with him is wrong? 

3 

A That / s correct. 

4 

Q And I think Dr. Feinstein also tried to 

5 

measure intraobserver variability in that study, is 

6 

that right? 

7 

A Yes. 

8 

Q And that's where one pathologist changes his 

9 

mind on a diagnosis, is that correct? 

10 

A Yes. 

11 

Q And that's certainly something that happens 

12 

from time to time, too, isn't it? 

13 

A Yes. 

14 

Q And I'm sure it's happened to you in your 

15 

practice, hasn't it? 

16 

A I would like to think it hasn't. 

17 

Q For purposes of the study, though, it did 

18 

happen to this panel, is that right? 

19 

A Yes. 

20 

Q And if you look at Page 679 you'll see that 

21 

the, among the five pathologists on the panel the 

22 

individuals disagreed with themselves in their readings 

23 

of the same slide from two to twenty percent of the 

24 

time? 

25 

A Yes. 
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1 

Q Okay. And this is a case where competent 

2 

pathologists changed their minds, is that right? 

3 

A Yes. 

4 

Q You can put that study down now. Doctor. 

5 

What I would like to do now is to get some terms 

6 

defined so that you and I can be sure to communicate 

7 

for the rest of the deposition. 

8 

The first term that I would like to get your 

9 

definition of is a scar. 

10 

A A scar is a collection of collagen which has 

11 

formed abnormally. 

12 

Q And the collagen is a form of connective 

13 

tissue, is that correct? 

14 

A Yes. 

15 

Q And the scar is usually — strike "usually” 

16 

— the scar is the result of some sort of injury to the 

17 

tissue, is that correct? 

18 

A Some abnormality in the tissue. 

19 

Q It could be an injury like a trauma, is that 

20 

right? 

21 

A It is, yes. 

22 

Q A sore or a wound or something like that, is 

23 

that right? 

24 

A Yes. 

25 

Q Now, if I were to cut my skin and have a scar 
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form, over the course of time I would see changes in 
that wound. As a, it would go from a scab to a red 
material to a material that looks similar to my skin 
color, is that right? 

A Yes. 

Q Now, as a pathologist, do you see an 
evolution in, on a tissue, looking under the 
microscope, of scar tissue that # s analogous to what I 
have just described? 

A One sees an evolution of change from an acute 
injury which usually is associated with tissue death up 
to the formation of the scar, but the initial injury is 
not associated with the deposition of any collagen for 
a number of days. 

Q And as the body attempts to repair itself it 
brings in fibroblasts and tries to build a connective 
tissue to repair the wound, is that right? 

A That is a territorialogical way of looking at 
it. The body isn / t deciding, I'm going to fix that 
because it's broke, the individual cells are responding 
to a variety of stimuli and, in fact, would respond to 
those stimuli regardless of how it is that they came 
into being, so that they are, they do not have the 
considered commitment that a fireman would have in 
putting out a fire. They're being drawn by forces 
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which would draw cells under any circumstances. 

Q Ah-hum. And can you describe the evolution 

that you would see under the microscope as the repair 
process went from the beginning until it was a healed 
scar? 

A Yes. 

Q Would you do that, please? 

A The first thing that would take place is that 
one would see, as a result of the injuries, loss of the 
normal tissues. 

The second thing that one would see would be 
the influx of inflammatory cells which are in general 
responding to the destruction of the normal cells. 

The third thing that one would see would be a 
change over from the acute response which are cells 
which are attempting to get rid of those cells that 
have become necrotic to cells which have more 
histiocytic appearance, because they have a different 
type of appearance. 

And then there is the production of a number 
of growth factors, or cell factors, or tissue factors, 
which both call forth these histiocytic cells, and also 
tend to transform those cells from potentially 
phagocytic cells into those which are capable of 
producing collagen. The beginning part of the process 
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varies quite considerably. In other words, the injury 
may be quite different. And, in fact, one may see 
either destruction of tissue or not the destruction of 
tissue. The common factor in producing the scar, if 
you will, appears to be the production of these tissue 
factors, cellular factors, growth factors, which go 
about first calling forth the histiocytic cells and, 
secondly, in transforming those cells into fiberblast 
cells that can lay down collagen. 

Q And when the laying down of collagen starts, 
can you pick up with the evolution of that process, 
take it to the point of being healed? 

A The light microscope under ordinary normal 
circumstances does not provide a great deal of 
information as to what is going on in that phase. 

There are various types of collagen and some are laid 
down at an earlier stage and then there is remodeling 
of the collagen. With the light microscope and very 
simple stains such as we usually use, the only thing 
that we can see is a gradual diminution in the number 
of cells in the scar, but that doesn / t tell us very 
much about the scar itself. 

Q Do you see color changes? 

A If one uses the Masson stain I referred to 
before, you see a variation in the intensity, the blue 
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staining, with the hematoxylin and eosin staining there 
are subtle changes, but they are certainly as variable 
as the things which these doctors were observing in 
this paper that you referred to. 

Q Can you look at tissue under the microscope 
and see when a scar is healed? 

A That would call for a definition of "healed”. 

Q How about mature? 

A It would be very difficult to determine when 
it was matured by looking with the light microscope 
without any special technique. 

Q How about hyalinization, does that give you 
any clues? 

A Hyalinization is a term that relates to the 
gradual decrease in the number of cells in an area. It 
does not necessarily imply that a scar is present. 

There are other materials which can be said to be 
hyalinized like emery. Hyalinization doesn't 
necessarily imply a change in collagen. 

Q Is it consistent with a matured scar? 

A It is consistent with it if you have ruled 

out the other types of material that might be present. 

Q You can see somethinig though and say, this 
looks to me like it's hyalinized, is that right? 

A Hyalinization just means it has a glassy 
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appearance to it. 

Q How about an elastoid appearance, can you 
describe that? 

A That is certainly much more variable and a 
controversial type of change. What one would, is 
implying by "elastoid" is that it is elastic tissue 
like while the various types of collagen have been 
rather well-defined, elastic tissue is a very complex 
substance and has not been defined to the same extent 
as collagen has been defined. 

As a matter of fact, I'm not aware of 
antibodies to either elastic tissue or to the various 
subtypes of elastic tissue which are generally 
available. Whereas there are such things, further 
types of collagen. It is an appearance which may 
suggest that elastic fibers may be present, and if one 
were to follow up that impression by obtaining, 
staining with another type of histochemical stain 
called a Verhoeff-van Giesen stain, then one might find 
some feedback and confirmation that you have elastoid 
tissue. If that stain were negative, it could still be 
elastoid, but nonelastic. 

Q Now, as I understand it, when a pathologist 
refers to something as being fibrous, it could refer to 
any one of a number of types of fibers, is that right? 
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1 

A Yes. 

2 

Q What does cicatrix refer to? 

3 

A Cicatrix is a very old term for a scar. 

4 

Q Is that a term that you use? 

5 

A No. 

6 

Q But if you see it, you interpret it as 

7 

meaning scar? 

8 

A Yes. 

9 

Q What is desmoplasia? 

10 

A Desmoplasia is the formation of a scar in 

11 

association with the growth of a tumor, generally a 

12 

malignant tumor. 

13 

Q Does a desmoplastic scar look any different 

14 

under the light microscope from a scar from a traumatic 

15 

wound? 

16 

A Not when stained with hematoxylin and eosin. 

17 

Q So you couldn't tell by looking at it with 

18 

hematoxylin and eosin stain what the basis for that 

19 

was, is that right? 

20 

A Yes. 

21 

Q And would you then describe it as being 

22 

desmoplastic or a scar, if you were to see it? 

23 

A One would have a broad category of scar and a 

24 

narrow category of scar associated with 

25 

neoplasia/malignant tumor. 
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1 

Q And if you were to have a neoplasia in the 

2 

middle of an area of an old preexisting traumatic scar. 

3 

could you look at the tissue and decide which was the 

4 

result of the traumatic injury and which was the result 

5 

of the tumor? 

6 

A You would have to use some additional 

7 

information. 

8 

Q What would you need? 

9 

A One thing that one could do is to look at the 

10 

type of collagen which is present, whether it is the 

11 

type of collagen which is laid down early in the 

12 

process of scarring, or whether it is the type that is 

13 

laid down later on. 

14 

The second type of information that you could 

15 

look for is whether the malignant tumor is associated 

16 

with scar in all areas, or whether it's only associated 

17 

with scar in certain specific areas. And from that you 

18 

might draw some inferences as to which came first. 

19 

Q So if it was associated with scar in all 

20 

areas you might infer that it was a scar from the tumor 

21 

and if it was associated with scars in isolated areas 

22 

you might infer that it was associated with a 

23 

preexisting scar, is that right? 

24 

A Well, and everything in between. 

25 

Q Okay. 
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A There are various shades. 

Q I'm just trying to figure out what the 
inference would be that you would draw? 

A If one saw that the tumor was in a spot where 
it clearly didn't start, but had clearly metastasized, 
and it was associated with the same sort of scar as it 
was in the area where you think it started out, then 
one could infer that the tumor cells were capable of 
inducing a desmoplastic reaction. 

Q Okay. I want to follow up on the original 
question though. You said that tumors associated with 
scar in all areas as compared to tumors associated with 
scars in specific areas, you would then make an 
inference. I wanted to make sure I understand what 
inference you would draw from those two situations? 

A The inference would be that the if the, tumor 
cells were associated with scar in several areas, both 
the area in which you think the neoplasm began and the 
area to which it spread, then the inference would be 
that the common denominator is the presence of the 
tumor cells and that they are capable of causing the 
scar which, in this instance, would be interpreted as 
desmoplasia. 

If on the other hand the only place that you 
found any generic scar was in the area in which you 
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1 

think the neoplasm started, then one could reasonably 

2 

argue that it is certainly possible from that body of 

3 

information that that scar might have preceded the 

4 

neoplasm, and, hence, might not be desmoplasia. 

5 

Q And we'll get into that in a little while 

6 

later. Your first method of distinguishing the two 

7 

types of scars we mentioned was to say you could do the 

8 

collagen testing that I think you mentioned earlier. 

9 

right? 

10 

A Yes. 

11 

Q That would be the immuno testing? 

12 

A Yes, that was the immunofluorescent technique 

13 

that we used. 

14 

Q And then there was another technique you 

15 

said? 

16 

A Immunohistochemical. 

17 

Q Let me make sure that we understand each 

18 

other when we talk about some other pathological terms. 

19 

Histology is what? 

20 

A Histology would be the study of the 

21 

appearance of tissue. 

22 

Q And histopathology is what? 

23 

A The study of tissue which is abnormal. 

24 

Q And in this case you were asked to give an 

25 

opinion with respect to the disease that Mr. Rossi had. 
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1 

Is that properly called a pathological diagnosis or a 

2 

histopathologic diagnosis? 

3 

A I think either would be understood. 

4 

Q I didn't want to be talking about one thing 

5 

and have you talk about something else. Either one 

6 

would be satisfactory in that. What about morphology, 

7 

what is that? 

8 

A Just the study of form which would apply to 

9 

gross tissue or cellular, or subcellular. 

10 

Q And what about etiology? 

11 

A Etiology would be the cause, the study of 

12 

causes. 

13 

Q And pathogenesis is what? 

14 

A The process of the formation of the abnormal 

15 

process. 

16 

Q And then more specifically carcinogenesis 

17 

which we talked about a little bit earlier would be the 

18 

formation of a cancer, is that right? 

19 

A Or the neoplasm, correct. 

20 

Q What does the term atypia mean? 

21 

A Atypia is an ill-defined term which means 

22 

various things to various people. It means it's not 

23 

normal. Some people use the term atypia to imply that 

24 

the abnormality is such as to suggest that it is a 

25 

precancerous condition. Other people use the term 
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atypia to mean that it is an abnormality which they 
think might be due to an inflammatory or reactive 
process and one has to look to see how the author is 
using the term atypia before you can interpret any of 
his or her statements. 

Q I take it that you don't think much of using 
the term atypia? 

A We came to an understanding at Yale in regard 
to cytopathology that we would use the term atypia to 
refer to those changes which we thought were probably 
reactive, or the result of an inflammatory process. 

And we would use the term dysplasia to refer to those 
changes which we thought were precancerous. In other 
institutions, specifically at Johns Hopkins where I had 
worked before, the term atypia meant what we used the 
term dysplasia for at Yale. So it is a — it's a sort 
of term that is used in one of two ways and you have to 
be very careful about the way that you interpret it, 
meaning that you have got to know how the person means 
it when he uses it. 

Q As you use the term dysplasia, do you require 
changes in the nucleus? 

A Yes. 

Q Do you require changes in the nucleus when 

you use the word metaplasia? 
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1 

A No. Although they may be present I don't 

2 

require that changes be present. 

3 

Q What does metaplasia mean to you? 

4 

A Metaplasia means a change in form and it's 

5 

primarily a change in the form of cytoplasm rather than 

6 

the nucleus. 

7 

Q How about hyperplasia? 

8 

A Hyperplasia just means that there are more 

9 

cells and that the individual cells tend to be larger 

10 

than in the resting situation. 

11 

Q This would be a good point in my outline to 

12 

break for lunch. 

13 

(Recessed at 1:00 p.m. Resumed at 2:12 p.m.) 

14 

AFTERNOON SESSION 

15 

Q We are back on the record now. Doctor, this 

16 

morning you indicated that when you reviewed the 

17 

records of Mr. Rossi you made certain assumptions with 

18 

respect to his smoking history, do you recall that? 

19 

A Yes. 

20 

Q And I think that you said you reviewed those 

21 

records before you formulated your opinion with respect 

22 

to the causation of his disease, is that correct? 

23 

A Yes. 

24 

Q And was your assumptions with respect to his 

25 

smoking history a factor in your opinion as to the 
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1 

causation of his disease? 

2 

A Yes. 

3 

Q And I think you said you had assumed that he 

4 

had smoked approximately two packs a day for thirty 

5 

years, is that right? 

6 

A Yes. 

7 

Q Would it have made any difference in your 

8 

opinion as to what brand Mr. Rossi was smoking during 

9 

that period? 

10 

A No. 

11 

Q Would it have made a difference in your 

12 

opinion as to whether he smoked filtered or unfiltered 

13 

cigarettes? 

14 

A No. 

15 

Q Would it have made a difference in your 

16 

opinion as to when in his life he started smoking? 

17 

A Within very broad limits it would not. 

18 

Q If in fact instead of thirty years you had 

19 

assumed forty years, would that have made a difference? 

20 

A No, that would not have made a difference. 

21 

If, to take it to a logical extreme, if he smoked them 

22 

all in one year that might have given me a different 

23 

view, but within broad limits it would not have had a 

24 

major impact. 

25 

Q Okay. What if for that thirty-year period 
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1 

you assumed instead of smoking two packs a day he had 

2 

smoked three packs a day. Would that have made a 

3 

difference in your opinion? 

4 

A No. 

5 

Q What if he had smoked one pack a day for that 

6 

thirty years instead of two packs? 

7 

A No. 

8 

Q What if he had smoked less than one pack a 

9 

day? 

10 

A That, if he had smoked less than one pack a 

11 

day I would think that might have made a difference. 

12 

Q It might have made you question whether his 

13 

disease had been caused by smoking? 

14 

A I think it would have made me think about it 

15 

longer. I think all things considered I would probably 

16 

have decided on a more probable than not basis that it 

17 

would still have been a very significant factor. 

18 

Q Now, less than a pack a day can cover a great 

19 

deal of ground, is that right? 

20 

A Yes. 

21 

Q Anything from a couple of cigarettes to 

22 

nineteen cigarettes, is that right? 

23 

A Yes. 

24 

Q What if it had been a half a pack a day? 

25 

A I still think that over a period of years 
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that would be a very substantial impact. Again, we're 
dealing here with differences from what I saw in the 
record. 

Q Yes, I understand. And if it had been a half 
a pack a day you would have had more reservation I take 
it as to whether or not cigarettes had been involved in 
the cause? 

A I would have had some reservations, yes. 

Q Let me talk to you some more about the 
procedure that we discussed this morning on the 
records. When you are called in as a consultant in a 
cancer case, do you have a procedure that you follow 
when you are asked to give an opinion as to the 
diagnosis of the disease? 

A Yes. 

Q Okay. What is that procedure? 

A The procedure is to try to gather together as 

much of the diagnostic material as is available and to 
review all of the material thoroughly to determine 
whether my impressions fit those with the other 
pathologists who have been involved in the diagnostic 
procedure. In general, if my impressions are the same 
then the special studies that have been carried out are 
those that are appropriate and possible in view of the 
circumstances. If my opinion differs then there may be 
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some other studies that I would like to have in which 
case I may try to obtain the tissue blocks in order to 
carry out some additional studies to confirm my 
impressions from the hematoxylin and eosin morphology. 

Q When you use the phrase "diagnostic 
materials", what are you talking about? 

A Any materials that are available for 
diagnosis. 

Q Which would include pathological slides? 

A Yes. 

Q Would it also include the written records? 

A The written records are critical to identify 
the slides and the blocks as belonging to the 
individual in question. 

Q And by written records do you mean, what, the 
pathology report? 

A Yes. 

Q Do you also mean to include the other 
clinical records? 

A In general, the clinical records are useful 

in making sure that one considers all of the 
possibilities regarding the differential diagnosis. 

Q And so you would try to see those materials, 
is that right? 

A I would want to see at least admission and 
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1 

discharge summaries on the hospital admissions. In 

2 

general, I do not spend a great deal of time looking 

3 

through nurses' notes and medications and things of 

4 

that sort. 

5 

Q What about lab reports? 

6 

A Lab reports that are pertinent, I think, are 

7 

useful. Those that either are not pertinent or which 

8 

contain information which I can't interpret I'm less 

9 

interested in. 

10 

Q What about the written radiology reports? 

11 

A Yes, I usually scan those. 

12 

Q And do you like to look at the written 

13 

reports before or after you see the pathology slides? 

14 

A I look at them first to document that I'm 

15 

looking at the appropriate slides. 

16 

Q And do you look at the other pathology 

17 

reports before you look at the tissue? 

18 

A Usually that happens as a result of my 

19 

looking through the slides and identifying the slides 

20 

and the tissue as being what I think I'm looking at. 

21 

Q Now, do you also have a procedure that you 

22 

follow when you are asked to determine cancer etiology? 

23 

A Yes. 

24 

Q And what is that procedure? 

25 

A Most of the cases that I have looked at in 
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this regard relate to the presence or absence of 
asbestos, asbestosis, and I look to see if I can find 
asbestos bodies in the tissues that is available. 

Q And that's in connection with the litigation 
work that you have done? 

A Yes. 

Q As a surgical pathologist or an autopsy 
pathologist or a cytologist, you aren't ordinarily 
called on to ask, or give an opinion as to cause, are 
you? 

A Ordinarily we're not called on to give an 
opinion regarding cause, but I think and I have written 
and published to the effect that when one has 
diagnostic material of a pulmonary neoplasm, that one 
should look for the presence of material like asbestos 
bodies which might be important in the etiology of the 
lesion. 

Q And of course in the case of an asbestos 
matter you can look for a foreign object to inforce 
your, reinforce your opinion on causation, can't you? 

A Yes. 

Q In the case of the cigarettes you can't look 
for some other object, can you? 

A That is correct. 

Q So in the case of cigarettes, if you're going 
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1 

to give an opinion as to causation you have to go 

2 

beyond what you see in, under the microscope and apply 

3 

principles from other sciences like epidemiology to 

4 

form an opinion, don't you? 

5 

A Yes. 

6 

Q Now, in this case, I think we have 

7 

established this morning you saw the slides from the 

8 

colonic polyp, right? 

9 

A Yes. 

10 

Q And did you see the written medical records 

11 

in connection with that hospitalization? 

12 

A Yes. 

13 

Q And you also looked at the medical records in 

14 

connection with Mr. Rossi's hospitalization at Chilton 

15 

Hospital, is that correct? 

16 

A Yes, 

17 

Q And you looked at the pathology reports of 

18 

the lymph node biopsy? 

19 

A Yes. 

20 

Q That is Exhibits 8 and 9, is that correct? 

21 

Here it is. 

22 

A Yes. 

23 

Q And you reviewed, I think, a total of three 

24 

slides from Chilton Hospital, is that correct? 

25 

A I believe that's correct. 
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1 

Q 

And you looked at them under your light 

2 

microscope, right? 

■ 

3 

A 

Yes. 

4 

Q 

Nothing to see under the electron microscope? 

5 

A 

One could not look at this material under the 

6 

electron 

microscope. 

7 

Q 

That's right. And what stains were on those 

8 

tissues, 

do you recall? 

9 

A 

Hematoxylin and eosin. 

10 

Q 

And you didn't do any additional staining? 

11 

A 

I did not. 

12 

Q 

And you also looked at the records from 

13 

Valley Hospital, is that correct? 

14 

A 

Yes. 

15 

Q 

And you looked at the autopsy report. Exhibit 

16 

6, is that correct? 

17 

A 

Yes. 

18 

Q 

And you looked at the autopsy slides, is that 

19 

correct? 


20 

A 

Yes. 

21 

Q 

Two different sets? 

22 

A 

Yes. 

23 

Q 

Did the second set that you saw of slides. 

24 

the set 

that was marked Defendants' set, did that 

25 

change your opinion at all on Mr. Rossi's disease? 
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1 

A No. 

2 

Q Now, what is your diagnosis of the disease 

3 

seen on the Chilton slides from the biopsy? 

4 

A My diagnosis is metastatic carcinoma. 

5 

Q Did you see any keratinization? 

6 

A In the Chilton slides? 

7 

Q Yes. 

8 

A I did not identify keratinization in those 

9 

slides. 

10 

Q Did you see intercellular bridges in those 

11 

slides? 

12 

A Intercellular? 

13 

Q Inter? 

14 

A No. 

15 

Q Did you see gland formation? 

16 

A No. 

17 

Q Did you see evidence of inflammation in those 

18 

slides? 

19 

A No, but I did see scar formation. 

20 

Q You saw scar formation. And could you tell 

21 

whether that scar was from a preexisting scar or 

22 

desmoplastic reaction? 

23 

A I presumed it was the latter. 

24 

Q And do you recall where that scarring tissue 

25 

was in relation to the tumor cells that you saw in 
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2 

A It was directly related to the tumor cells. 

3 

Q What do you mean by "directly related"? 

4 

A Immediately adjacent. 

5 

Q Next to? 

6 

A Next to, surrounding and intertwined with. 

7 

Q I understand "next to", I understand 

8 

"intertwined", I understand "around", and excuse me, 

9 

what does surround, which was surrounding the other? 

10 

A The scar surrounded the tumor. 

11 

Q This is Exhibit 7, one of the frozen section 

12 

reports from Chilton. The pathologist that signed this 

13 

out is Roger Adlersberg. Do you know him? 

14 

A No. 

15 

Q Do you know him by reputation? 

16 

A No. 

17 

Q Let me ask you to take a look at Exhibit 7 

18 

and see if there is anything on there that you disagree 

19 

with? 

20 

A No. 

21 

Q All right. Let me show you Exhibit 8, 

22 

another report from Chilton and ask you if there is 

23 

anything there that you disagree with? 

24 

A Yes. 

25 

Q What do you disagree with? 
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A I would disagree only with the last line of 
the diagnosis in which he calls the lesion "metastatic 
poorly differentiated squamous cell carcinoma". The 
last line of his description states that: "This is 
compatible with a poorly differentiated squamous cell 
carcinoma." I think that's correct, but then to go on 
to call it squamous cell carcinoma, I think, is 
probably a little bit more than is warranted by the 
material that I saw which I presume to be the same as 
what Dr. Adlersberg saw. 

Other than that, I would say that I am in 
more or less substantial agreement with what he had to 
say. 

Q Now, having reviewed both the Chilton and the 
autopsy slides, do you believe that the slides you saw 
from Chilton are part of the same disease process that 
you saw on the autopsy slides? 

A Yes. 

Q Are you familiar with Mr. Rossi's clinical 
course from reviewing the records? 

A Generally, yes. 

Q Can you give us a general description of that 
course? 

A The general description was that he entered 

the hospital with somewhat ill-defined complaints of 
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1 

pain in various places, shortness of breath, and 

2 

apparently a mass in the left side of his neck, the 

3 

nature of which was not entirely clear. He underwent a 

4 

biopsy of the mass in the left side of his neck and the 

5 

diagnosis made in May of 1982 was that he had 

6 

metastatic carcinoma. He then received some 

7 

radiotherapy. He didn't respond particularly well and 

8 

in a relatively brief period of time he had died from 

9 

his disease. I don't remember the date of his death. 

10 

The date of his autopsy was — 

11 

Q Here, expired May 28th. 

12 

A May 28th. In fact it was less than a month. 

13 

two weeks. 

14 

Q So that's a pretty fast acting tumor, isn't 

15 

it? 

16 

A It is a tumor that, I believe, was discovered 

17 

in its very late stages. As to how long the tumor was 

18 

present, I think we'll never know, but my presumption 

19 

is that it had been present for a very long period of 

20 

time in order to reach this stage. It appeared to move 

21 

very rapidly, but I think it had been present, 

22 

spreading, involving other tissues, and then it was 

23 

primarily the involvement of the other tissues which 

24 

brought him to medical attention, so that it seemed 

25 

that he died very fast, but it's just that we only had 
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1 

the opportunity to look at the very end of the story. 

2 

Q 

Well, putting aside the question of when the 

3 

cancer actually began, at least from the time he became 

4 

symptomatic it moved very quickly, didn't it? 

5 

A 

The clinical course was very rapid. 

6 

Q 

From the time he became symptomatic? 

7 

A 

Yes. 

8 

Q 

Now, do you regard the clinical course as 

9 

consistent with your diagnosis of the lymph node 

10 

tissue? 


11 

A 

Yes. 

12 

Q 

The metastatic carcinoma? 

13 

A 

Yes. 

14 

Q 

Do you regard Dr. Adlersberg's diagnosis of 

15 

poorly differentiated squamous cell carcinoma as also 

16 

consistent with the clinical course? 

17 

A 

Yes. . 

18 

Q 

Do you have an opinion as to which is more 

19 

consistent? 

20 

A 

Yes. 

21 

Q 

What is that opinion? 

22 

A 

I think that it is more consistent with a 

23 

diagnosis 

of adenocarcinoma than it is a squamous cell 

24 

carcinoma 

• 

25 

Q 

Now, you mentioned that Mr. Rossi was treated 
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1 

with radiotherapy. He was also treated with 


2 

chemotherapy, was he not? 


3 

A I believe so. 


4 

Q And he was treated with chemotherapy at a 


5 

dose appropriate for oat cell carcinoma, was he not? 


6 

A I / m not certain as to whether the doses 


7 

pertain strictly to cell type. I'm obviously not an 


8 

oncologist and I can't testify as to the dosages of 


9 

various drugs. 


10 

Q There are different forms of chemotherapy. 


11 

are there not? 


12 

A Yes. 


13 

Q For oat cell as compared to squamous cell. 


14 

right? 


15 

A Yes. 


16 

Q And are there different chemotherapies for 


17 

adenocarcinoma as compared to oat cell? 


18 

A I presume there are. 


19 

Q What I'm trying to get to is to see if you 


20 

have an opinion as to whether had Mr. Rossi been given 


21 

a chemotherapy dose directed to adenocarcinoma, that 

i 


22 

his outcome would have improved at all? 


23 

A I would say that the large number of studies 


24 

that have been conducted on non-small cell carcinoma of 


25 

the lung have yet to show any beneficial effect of 
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1 

chemotherapy, so my answer would be no, I don't believe 

2 

that chemotherapy would have played any role in his 

3 

survival, certainly. It is conceivable that if given 

4 

at an earlier period of time it might have lessened 

5 

specific areas that were painful, lessened pain for a 

6 

little bit longer period of time, but I think it would 

7 

have had very little influence on his course. 

8 

Q And you said "might". So I assume that means 

9 

that you are not expressing an opinion to a reasonable 

10 

medical probability on that point? 

11 

A I think that the medical probability is that 

12 

it is most likely that chemotherapy would have had no 

13 

effect on the course of his disease. 

14 

Q Now, as I understand it on the chemotherapy 

15 

test that you referred, to that generally test a large 

16 

population group with the therapeutic agents, is that 

17 

right? 

18 

A Yes. 

19 

Q And within a large population group you'll 

20 

get some people who do well and some who won't do well. 

21 

is that right? 

22 

A Yes. You get a range of response. 

23 

Q So you really can't predict how one person is 

24 

going to react from a population study then anyway, can 

25 

you? 
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1 

A Unfortunately, in this particular disease the 

2 

results are so poor that it is — it's much easier to 

3 

predict than it might be in some other diseases, and 1 

4 

think that the results have been almost uniformly poor 

5 

with response to chemotherapy in non-small cell lung 

6 

cancer. 

7 

Q But that doesn't mean there aren't a couple 

8 

of individuals out there who might have appeared to do 

9 

well in those tests, isn't that right? 

10 

A That is correct. 

11 

MR. YOUNG: Would you mark that, please? 

12 

(Exhibit 10 marked for identification.) 

13 

Q I hand you what has been marked as Carter 10. 

14 

Would you take a look at that? 

15 

A Yes. 

16 

Q This is the Valley Hospital pathology review 

17 

of the Chilton pathology, is that correct? 

18 

A Yes, it is. 

19 

Q And that's by Dr. Daut again, right? 

20 

A I presume it's by Dr. Daut. 

21 

Q See the signature on the bottom right? 

22 

A As I say, I presume that's Dr. Daut's 

23 

signature. 

24 

Q Okay. I would assume based upon your earlier 

25 

statements that you would disagree with this reference 


http://legacyJibrary.ucsf.e<^ddigntifll^a0Oi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 



118 


1 

to epidermoid carcinoma also? 

2 

A Epidermoid is a less specific term than is 

3 

squamous. In the sense that it is less specific, I 

4 

would disagree with it less vehemently, but still I 

5 

would not be in total agreement with the interpretation 

6 

that it was epidermoid. 

7 

Q Now, you have diagnosed also the pathology 

8 

from the autopsy slides, is that correct? 

9 

A Yes. 

10 

Q And what is your diagnosis of that disease? 

11 

A It's poorly differentiated adenocarcinoma. 

12 

Q And poorly differentiated adenocarcinoma is a 

13 

criteria under the Armed Forces Institute of Pathology 

14 

standard, is that right? 

15 

A As well as the WHO. 

16 

f 

Q As well as WHO. And poorly differentiated 

17 

adenocarcinoma is a relatively rare form of cancer, 

18 

isn't it? 

19 

A I wouldn't describe it as "relatively rare", 

20 

no. 

21 

Q I think you have written that it occurs in 

22 

about six percent of the lung cancer cases, does that 

23 

sound about right to you? 

24 

MS. WALTERS: : What are you referring 

25 

to? 
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1 

A That sounds approximately correct, but X 

2 

would not call that "rare". 

3 

MR. YOUNG: Okay. To answer your 

4 

question, Ms. Walters, I am referring to his 

5 

book Tumors of the Lower Respiratory Tract. 

6 

Q Do you want to take a look at page 60. So 

7 

six percent? 

8 

A Yes. 

9 

Q So whether six percent is rare or not, it's 

10 

still six percent? 

11 

A That's correct. 

12 

Q And do you regard the disease you saw in the 

13 

autopsy slides as primary to the lung? 

14 

A Yes. 

15 

Q Now, adenocarcinoma can originate in other 

16 

organs, can it not? 

17 

A It can originate in a number of organs. 

18 

Q In the pancreas it can originate? 

19 

A Yes, it can. 

20 

Q In the colon? 

21 

A Yes. 

22 

Q And where else might it originate? 

23 

A Adenocarcinomas can arise from the prostate. 

24 

from the gastrointestinal tract from the stomach 

25 

through the small into the large bowel, from the 
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pancreas, common bile duct and gall bladder. It can 
also arise from salivary glands. 

And of course, in women perhaps the primary 
source of adenocarcinomas is the breast, but that's 
highly unlikely in a man. 

Q And would you agree that it can be difficult 
for a pathologist to determine whether an 
adenocarcinoma is primary to the lung or a metastases? 

A Depending upon the amount of information he 
has available for him or her to evaluate that problem 
it may be extremely difficult. 

Q And would you agree that there is no totally 
reliable way to distinguish through a primary 
adenocarcinoma of the lung and a metastatic 
adenocarcinoma from an occult primary? 

A Well, there are ways to distinguish. 

Q Totally reliable? 

A Totally reliable, yes. 

Q I think in your book you have written 

otherwise. Maybe I'm not understanding. Would you 
want to take a look at pages 122 to 123. 

A Well, what I said here is that histologically 
no totally reliable distinction is possible, and taken 
out of context, in certain circumstances no totally 
reliable distinction is possible. 
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Q So the totally reliable distinctions that you 
mentioned before are something that are not 
histological? 

A One of them would be the performance of an 
autopsy with examination of all the organs in a search 
for primaries elsewhere. I think that would be a 
terribly important bit of information. 

Q Even a well-conducted autopsy though can 
occasionally miss an occult primary carcinoma, isn / t 
that true? 

A A well-conducted autopsy can miss an occult 
carcinoma, but I think it most unlikely that it would 
miss an occult carcinoma which had metastasized and was 
in a very late stage. Certainly, it's possible that it 
would miss a carcinoma in an early stage, but I think 
it highly unlikely that a trained observer would 
overlook a cancer that had metastasized to the brain 
and the adrenals and the bone and into various other 
spots. 

Q Certainly not a trained observer of the 

quality of Dr. Daut? 

A That is correct. 

Q Do you agree that a scar can alter lymphatic 
pathways to create a sump toward metastases will drain? 

A Yes. 


http://legacy.library.ucsf.e<Sbi/tidignii0^aQ0^a(#.industrydocuments.ucsf.edu/docs/pzxl0001 



122 


1 

Q When you looked at the autopsy tissues there 

2 

were tissues taken from several different organs, is 

3 

that correct? 

4 

A Yes. 

5 

Q Do you remember what organs you saw? If you 

6 

would like to look at something to refresh your memory. 

7 

you're welcome to. 

8 

A Yes. My general impression is that the — 

9 

all of the organs had been sampled reasonably well so 

10 

that there were sections taken from, I believe, each of 

11 

the organs to review. 

12 

Q What do you mean by "each of the organs", can 

13 

you give them all? 

14 

A Okay. There was a section of heart, a 

15 

section or sections of heart, several of the lung. 

16 

liver, spleen, pancreas, adrenals, kidney. 

17 

gastrointestinal tract, the thyroid, bone, and brain. 

18 

Q With respect to the lung tissue that you saw, 

19 

could you see lung parenchyma? 

20 

A Yes. 

21 

Q Did you see nodes from the lungs? 

22 

A Yes. 

23 

Q Did you see nodes from outside the lungs? 

24 

A Yes. 

25 

Q Did you see any pleural tissue? 
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A Yes. 

Q What was the condition of the pleural tissue 
that you saw? 

A There was some thickening of the area around 
the pleura, but I don't remember seeing tumor directly 
on the pleura. 

Q Could you rule out a bronchioloalveolar 

carcinoma? 

A I did. 

Q On what basis? 

A There are several bases on which I ruled out 
bronchioloalveolar carcinoma. First of all, the course 
of the disease was not characteristic of 
bronchioloalveolar carcinoma which tends to spread 
within the lung but not outside the lung to various 
other organs. If it spreads outside the lung it most 
commonly spreads onto the pleural surface which this 
tumor curiously did not. The second basis on which I 
would rule out that bronchioloalveolar carcinoma is the 
cytologic appearance of the cells, that is the 
appearance of the nuclei. Bronchioloalveolar 
carcinomas have rounded regular, rather normal 
appearing nuclei, which makes them a particular 
challenge to diagnosis from a cytologic standpoint. On 
the other hand, this particular — 
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Q That's a classic bronchiolar, correct? 

A Yes. On the other hand this particular tumor 
had very abnormal irregular, obviously highly abnormal 
and easily diagnoseable as malignant appearing nuclei. 

The third thing is that the classic 
bronchioloalveolar carcinoma is associated with, very 
little in the way of fibrosis whereas this tumor did 
have fibrosis. 

So the fourth point is that 
bronchioloalveolar carcinomas as a rule arise in the 
very periphery of the lung in a relatively subpleural 
location and this particular tumor is somewhat curious 
in that it was not subpleural, it was down toward the 
— toward, but not in, the larger bronchi. 

Q But still close to the pleura? 

A Not immediately subpleural. 

Q Now, bronchioloalveolar carcinoma can present 
with fibrosis, can't it? 

A It can be in areas where there is fibrosis. 

Q And it can also dedifferentiate to the point 
where it appears as other forms of adenocarcinoma, 
can't it? 

A No, a strict definition of the 
bronchioloalveolar carcinoma would include the 
stipulation that the entire tumor is 
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1 

bronchioloalveolar, that if you see a higher grade of 

2 

cancer associated with it, then you call the tumor by 

3 

that higher grade, in other words, ace beats king. If 

4 

you have a poorly differentiated adenocarcinoma and an 

5 

area of the bronchioloalveolar carcinoma, you don't put 

6 

it in the bronchioloalveolar carcinoma category, you 

7 

put it with the worse behaving type of cancer which 

8 

will predict the clinical course to a greater extent. 

9 

and in this particular case it would be the 

10 

adenocarcinoma that's not well differentiated. 

11 

Q Did you see glands forming? 

12 

A There were very occasional glands formed by 

13 

the tumor. 

14 

Q Papillary projections? 

15 

A I didn't identify papillary projections. 

16 

Q How about columnar cells? 

17 

A Columnar cells would be part of a gland. 

18 

Q To the extent you saw glands you saw columnar 

19 

cells? 

20 

A Right, but there were very few of them. 

21 

Q And more specifically would they be called 

22 

tall columnar cells? 

23 

A Yes. 

24 

Q How about signet ring cells? 

25 

A I didn't see signet ring cells. 


http^egacyJibrary.ucsf.e(^ddigntifll^a0Oi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 




126 


1 

Q How about hobnail-shaped cells? 

2 

A There were some hobnail-shaped cells. 

3 

Q What about Clara cells? 

4 

A Clara cells are extremely difficult to 

5 

distinguish by light microscopy. They're quite clear 

6 

by electron microscopy. By light microscopy one can 

7 

only guess that a cell might have Clara cell granules 

8 

in it. I didn't see any that particularly looked like 

9 

they were Clara cell in type but that does not mean 

10 

that some of them might not have been. 

11 

Q So you couldn't rule out Clara cells? 

12 

A I don't consider it very likely because of 

13 

the relatively high degree of anaplasia of the tumor 

14 

cells. They were very malignant looking. 

15 

Q Not likely but you can't completely rule it 

16 

out, is that right? 

17 

A I would consider it highly unlikely. I can't 

18 

rule it out. 

19 

Q Something short of a hundred percent? 

20 

A Something short of a hundred percent. In 

21 

addition, I did find some cells that I thought could 

22 

qualify as being keratinized. 

23 

In other words, I saw some cells that were a 

24 

very distinct minority of cells in the tumor, but some 

25 

of the cells in this tumor looked to me to be more like 
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epidermoid or squamous than did the cells in the lymph 
node metastasis. 

That refers back to your question as to 
whether I thought there was, that those metasases came, 
that metastasis came from this tumor and my answer to 
that is it / s certainly consistent with metastasis from 
this lesion. 

Q Based upon your overall diagnosis, though, 1 
would assume that you saw more evidence of gland 
formation than keratinization, is that correct? 

A Yes, it is. 

Q Do you have an opinion where in the lung this 
tumor originated? 

A I believe it appeared to have originated in 
the upper left lobe. 

Q Can you be at all more specific? 

A I would be relying on Dr. Daut's description. 

Q Dr. Daut describes it as left upper lobe, is 
that right? 

A Yes. 

Q Based upon what you saw under the microscope, 

though, in terms of disease, in terms of pleura, in 
terms of bronchi, can you pinpoint it more closely than 
just upper left lobe? 

A No, I can't. 
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Q Can you, do you have an opinion as to how far 
from the pleura it originated? 

A I would say that the center of the tumor 
appears to be a full two centimeters from the pleura. 

Q So is it fair to say it's in the peripheral 
area of the left upper lobe? 

A I think it is in the pulmonary parenchyma of 
the left upper lobe. I think we're having a little bit 
of semantic problems in terms of defining distances 
from structures, especially when the structure is not 
flat or square, but it's rounded and has various folds 
and involutions, so I don't mean to be evasive. I'm 
trying to get back to fully answer your question, but 
not try to oversimplify the answer and the 
oversimplification might be misleading. The left upper 
lobe is surrounded by pleura and penetrated by large 
bronchi which progressively branch into smaller 
bronchi. It is my opinion that this tumor arose in a 
small bronchus, rather than in a large bronchus, but 
curiously, it appears that that small bronchus appears 
to have been down toward the larger bronchi rather than 
out at the very periphery. So that as an analogy, it, 
if one thing of the small bronchi as small branches 
from a tree, these would be small branches that were up 
near the trunk rather than small branches that were way 
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whether that helps clarify what I'm trying to say or 
not. But it arose in the periphery of the lung but was 
not immediately subpleural. 

Q Okay. And the bronchi that it was near, 
would that be subsegmental? 

A The bronchus that it was near? 

Q Yes. 

A I believe it's near a bronchus that's 
segmental in size. 

Q I thought you said it was near a small 
bronchus that was close to a larger bronchus? 

A I said I believe it arose in a small 
bronchus. 

Q Okay. Yes? 

A That was near a large bronchus. 

Q That small bronchus? 

A Oh, the small bronchus. 

Q Was that subsegmental? 

A That was smaller in the subsegmental. 

Q And the large bronchi is? 

A I believe. 

Q Is possibly segmental? 

A Segmental in size. 

Q And your opinion on the location is based 
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1 

upon what you see under the microscope and upon Dr. 

2 

Daut's gross description, is that correct? 

3 

A Yes. 

4 

Q And do you rely on anything else for that 

5 

opinion? 

6 

MS. WALTERS: Which opinion is this? 

7 

MR. YOUNG: Upon where it arose. 

8 

Q In other words, do you rely, for example, on 

9 

a radiology report of having seen something, that's 

10 

what I'm trying to get to? 

11 

A No, I don't rely on a radiology report. 

12 

Q Now, you said you think it arose around a 

13 

small bronchus, right? 

14 

A Arose in a small bronchus. 

15 

Q In a small bronchus. Okay. And do you think 

16 

that you can see under the slides, the point where it 

17 

actually originated? 

18 

A No. 

19 

Q Is that because you can't ever see those 

20 

things or is that just because it's not on these 

21 

slides? 

22 

A It may be on those slides but I don't think 

23 

that in the case of an adenocarcinoma, where you don't 

24 

have an identifiable in situ component, that you can 

25 

recognize the point of origin as opposed to the areas 
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of spread. 

Q So you're telling me, if I'm understanding 
this, that you can't see a spot on the slides and say 
it started there, but you do have an opinion that it 
started in a small bronchus, is that right? 

A I'm saying that I have an opinion that it 
started in a general area. I cannot point to the 
precise spot where it began. In a squamous cell 
carcinoma, which is characterized by an in situ 
component which progresses onto an invasive component, 
one can point to the in situ component and say, "the 
tumor was here before it became invasive. And, 
therefore, it started off at this particular point or 
area. " 

Whereas with the adenocarcinoma one has a 
more generalized area. One gland looks very much like 
another gland, and you can't say which of them might 
have preceded the others. You have a more general area 
in which to say that the lesion started. As a first 
principle the designation of the primary tumor in an 
adenocarcinoma would be the area where the tumor is the 
largest. And in this particular instance it would be 
in the area of the left upper lobe that we discussed. 

Now, my interpretation that it started in a 
small bronchus is due to the fact that I think there's 
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a large body of information to indicate that that is 
where adenocarcinomas begin. Since I think it's an 
adenocarcinoma, I think it began in a small bronchus. 
Which small bronchus, I can't tell you. 

Q Do you think that adenocarcinomas can arise 
outside of a bronchus in the lung? 

A They can arise in a bronchiole. 

Q Okay. 

A Or an alveolar space, hence the name 
bronchioloalveolar carcinoma. They may arise in such a 
site. 

Q What about a poorly differentiated 
adenocarcinoma, can that arise somewhere other than in 
a bronchus? 

A It would have to arise in a small bronchus 
from a cell which is larger than the cells which are 
found out on alveolar space, the Type 2 pneumocyte site 
is the only type of cell which is found out on the 
alveolar space and clearly this is not a tumor of 
pneumocyte so it must be a tumor of more proximal 
origin than that, hence at least a bronchiole if not a 
small bronchus. 

Q So what you're saying is that poorly 
differentiated adenocarcinoma originates in a bronchus, 
therefore this tumor had to originate in a bronchus. 
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1 

— 

right? 

2 

A Yes. 

3 

Q But you can / t point to a slide and say, "X 

4 

see on slide X the spot where this tumor started", is 

5 

that right? 

6 

A If, it depends on how fine you expect me to 

7 

point. If I can point with my hand, I can say, yes, it 

8 

started here. If you want me to take a tip of a pencil 

9 

and say, "It started in that spot", no, I cannot, I 

10 

cannot do that. 

11 

Q Well, let me ask it another way then. Can 

12 

you, in the autopsy slides that you looked at, identify 

13 

which slide contains the point of origin for this 

14 

tumor? 

15 

A I would say that I would identify the site of 

16 

origin as the site in which there is the largest bulk 

17 

of tumor. 

18 

Q Okay. I'm not sure that I'm understanding 

19 

what you're saying, though. When you looked at the 

20 

slides did you see a slide and say, "I think it started 

21 

on this slide"? 

22 

A I think there are, there's more than one 

23 

slide that could have been part of the primary. 

24 

Q Okay. But I'm not asking where the — okay. 

25 

Let me back up a second. You are then telling me from 
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this testimony that you believe that you're seeing 
primary tumor on the autopsy slides, is that right? 

A Yes. 

Q And your opinion is, to a reasonable medical 
probability, that we do not have slides that just 
contain metastases, right? 

A There are slides that also just contain 
metastases. 

Q But they aren't, all the slides are not 
metastasis, is that correct? 

A That is correct. 

Q There are some slides that contain primary 

tumor, right? 

A Yes. 

Q And based upon the concept that a tumor 
starts ultimately as one cell, we can't pinpoint it to 
that fine of an area, right? 

A That's correct. 

Q Do you see on the slides, any slides that you 
have looked at in connection with this case, the small 
bronchus where you think this tumor arose? 

A No. Well, let me rephrase that. I can't 
identify. 

Q Okay. So is it possible then that the place 
where the tumor started is not picked up on any of the 
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slides that we have? 

A It is likely that the first cell is not on 
any of those slides because if you think about what 
those slides are, those are pieces of tissue cut so 
thin that light will readily pass through them from 
blocks that are about an inch thick. So it's six 
microns cut from three millimeters which is, I believe, 
oh, about in order of ten to the minus three, ten to 
the minus four from even a block, so that any of those 
slides are very tiny sample of a block so in terms of 
seeing an area like that, it is most unlikely that we 
would by chance capture it on a slide. 

Q So, I guess what I mean to say then, it is 
possible then, that we don't have a slide that shows us 
the precise point where the tumor started? 

A It is likely that we don't have a slide that 
shows the precise point where the tumor started but on 
the other hand we have an area which I believe 
represents the area in which the tumor started and 
spread locally, before it started to metastasize, and 
that entire mass, the area where it started and spread 
locally before it metastasized, is what I would be 
thinking of as the primary tumor. 

Q And we don't know that we have the bronchus, 
though, on our slides that this started in, is that 
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right? 

A We don't know that we have it and if we had 
it we wouldn't be sure that we can identify it. 

Q Do we know whether it was a bronchus or do 
you have an opinion whether it was a bronchus or a 
bronchiole? 

A My opinion is that it was a small bronchus. 

Q And what's the basis for that opinion? 

A The basis is that the tumor is relatively 
anaplastic and I think if stained with mucous which 
would show that it is producing mucous. And both of 
those are features of cells located toward the more 
proximal part of tracheobronchial tree rather than the 
Clara cell which doesn't contain mucous, or, of course, 
the alveolar cell which is only found lining an 
alveolae. 

Q Putting aside the question of probabilities 
and dealings with possibilities, is it possible it 
started in a bronchiole? 

A Yes. 

Q Does the tumor that you see under the 
microscope at any point invade a bronchus? 

A It does not reach the surface of the 

bronchus. It invades into the bronchial wall, invades 
into the wall of some rather large bronchi, some of 
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1 

which I believe are up to segmental size, but I did not 

2 

see it on the surface of the bronchus. 

3 

Q It doesn't break into the lumina or break 

4 

into through the mucosa? 

5 

A That is correct. 

6 

Q Did you see on the slides of the bronchi that 

7 

you had saw, evidence of environmental damage? 

8 

A I saw evidence of damage. I couldn't 

9 

identify the cause of it. For one thing the area was 

10 

surrounded by tumor and I think that the presence of 

11 

the tumor in that site would have been sufficient to 

12 

produce the changes that I saw. 

13 

Q So that the damage to the bronchus that you 

14 

saw could have been due to the tumor or could have been 

15 

due to environment, we don't know, is that right? 

16 

A Yes. 

17 

Q What damage did you see? 

18 

A I saw squamous metaplasia, squamous, or 

19 

hyperplasia of the columnar epithelium, general loss of 

20 

ciliated columnar cells. 

21 

Q Was the damage that you saw extensive? 

22 

A Yes, it was. 

23 

Q Did you also see areas of normal bronchus and 

24 

cilia? 

25 

A I focused on the abnormal areas and that was 
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1 

the great majority. I can't tell you specifically 

2 

whether or not there's some normal ciliated columnar 

3 

epithelia. 

4 

Q Now, did you see evidence of scar tissue in 

5 

there? 

6 

A I saw fibrosis. Scar. 

7 

Q Was that in the lung parenchyma tissue? 

8 

A There was some in the interstitium of the 

9 

parenchyma of the lung. There was also extensive 

10 

fibrosis around the bronchi. 

11 

Q Did you see it in the nodes? 

12 

A Yes. 

13 

Q Did you see it in the pleura? 

14 

A I did see fibrosis under the pleura. 

15 

Q Under the pleura, but not in the pleura? 

16 

A Under it but not in it. 

17 

Q So the scars are not just in the lymph nodes, 

18 

is that right? 

19 

A The scars are in the lymph nodes and the 

20 

bronchi and in the interstitium of the lung. 

21 

Q Now, are you seeing one scar, one contiguous 

2 2 

scar or are you seeing a bunch of different scar 

23 

tissue, can you tell? 

24 

A I think it's clear that the scar in the lymph 

25 

nodes is discontinuous with the other scar. As to 
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whether or not the scar around the bronchus continues 
out into the interstitium and is contiguous or is 
discontinuous, is not possible to tell when you're 
dealing with sections of the lung. 

Q That's the scar along the bronchus in the 
parenchyma? 

A Yes. 

Q And it's discontinuous to the lymph node, 
correct? 

A Yes. 

Q Do you regard then what you see in the lymph 
node as a different process from what you see in the 
parenchyma in terms of the scars? 

A Separate. 

Q A separate? 

A Process. 

Q From the same etiology? 

A Possibly. 

Q But you don't know. Or don't have an 

opinion, I guess? 

A I do have an opinion. 

Q To a reasonable medical probability? 

A Yes. 

Q What is that? 

A It's my opinion that the, one can find areas 
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where there are tumor cells in the parenchyma of the 
lung around the bronchi and in the lymph nodes which 
are associated with scar. And it is, therefore, my 
opinion that it is most likely that the scar formed as 
as a result of the presence of the tumor cells rather 
than any other explanation. 

Q And that's the scar you see in the parenchyma 
as well as the discontinuous scar in the lymph nodes? 

A Yes. 

Q If we don't know that we can see the point of 
origin of the tumor, then we can't relate the point of 
origin of a tumor to the scarring, can we? 

A Within certain limits we can't, but I think 
we can presume that the tumor did not arise in the 
lymph node. 

Q That the tumor didn't arise in the lymph 

node? 

A Right. So that if there is fibrosis there, 
that the tumor did not start in the lymph node and 
spread to the lung, that it started in the lung and 
spread to the lymph node. 

Q Okay. I am trying to get to the point of, if 
we don't know where in the parenchyma of the lung the 
tumor started, or don't know that we can identify that 
point, then what I am asking is, does it not also 
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1 

follow that we don't, or that we can't pinpoint the 

2 

relationship of the scarring to the origin of the 

3 

tumor? 

4 

A I think that doesn't necessarily follow 

5 

because the areas in which I think the tumor started 

6 

out and spread initially are associated with the scar. 

7 

Q That general area where you think the primary 

8 

tumor is? 

9 

A Yes. 

10 

Q Is associated with scar? 

11 

A Yes. 

12 

Q Even though we can't pinpoint the precise 

13 

point where this tumor originated, and what I'm talking 

14 

about is, we can't, if we can't pinpoint that precise 

15 

point then we can't really pinpoint the precise 

16 

relationship between the scar and the tumor or the 

17 

point of origin and the tumor? 

18 

A Well, I think we can assume that it arose 

19 

somewhere in the area where there is scar. 

20 

Q Somewhere in the area of the primary tumor? 

21 

A Yes. 

22 

Q But we don't know where precisely in the 

23 

primary tumor it arose? 

24 

A It's, we don't know where and, in fact, going 

25 

back to what I had said previously, I think this man 
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was at a very late stage in his disease. It's likely 
that the original cell is no longer there. What we see 
is the primary tumor. 

Q But would there be a necrotic area where that 
original cell is or was? 

A Often there is. I saw very little necrosis 
in this particular tumor. Necrosis is caused by a 
variety of other factors. 

Q Necrosis frequently arises in connection with 
poorly differentiated adenocarcinoma, doesn't it? 

A It rises most commonly and associated with 
squamous cell carcinoma. In fact, the great majority 
of necrotic and cavitary carcinomas are squamous cell. 

A very small percentage of the adenocarcinomas have a 
high degree of necrosis. They may have individual 
cells which are necrotic, but it's unusual to see a 
highly necrotic adenocarcinoma. 

Q What, in your experience, would be the 
percentage of poorly differentiated carcinomas with 
significant necrosis? 

A I would say that it would probably be in the 
range of fifteen percent. 

Q Okay. So if six percent is not rare for the 
frequency of poorly differentiated adenocarcinoma then 
fifteen percent isn't rare either? 
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A That's fifteen percent of six percent, so 
that's one percent. 

Q Okay. Is the scarring that you see 
consistent throughout? 

A No. 

Q It differs from various points, is that 
right? 

A Yes. 

Q Can you describe the different types of 
scarring you see? 

A In some areas there is dense scar and in 
other areas there's none. 

Q Does the thickness change? 

A Yes. 

Q Some are thicker than others? 

A Yes. 

Q What about the terms we used earlier, 

hyalinization, do you see that? 

A I didn't see any scar that I would term 
hyalinized. 

Q And is the same true for the term elastoid? 

A I did not see a scar that I thought had a 

large amount or large course bundles of elastic tissue 

Q Now, let's talk about the relationship of a 

scar to the tumor. Can you describe that relationship 
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1 

A 

They're closely related. There are tumor 

2 

cells right next to scar tissue. 

3 

Q 

And admixed in with some scar tissues? 

4 

A 

Yes. 

5 

Q 

Are there areas of scar tissue with very 

6 

little 

tumors? 

7 

A 

There are, yes. 

8 

Q 

And are there areas of tumor cells with very 

9 

little 

scarring? 

10 

A 

Yes. 

11 

Q 

So it wouldn't be possible for you to draw a 

12 

picture 

then and say, "This is how it looks, tumor is 

13 

here, scars are there"? 

14 

A 

You would have to draw several pictures to 

15 

illustrate the range. 

16 

Q 

Because you see several fields under the 

17 

scope, 

is that right? 

18 

A 

Yes. 

19 

Q 

Can you relate the size of the areas of tumor 

20 

you see 

to the size of the area of scarring? 

21 

A 

In general, the larger areas of tumor have 

22 

the most scar. The areas in which the tumor is only 

23 

evident 

microscopically have the least. 

24 

Q 

Is there more scar or more tumor on the 

25 

slides 

you see? 
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A It depends on the slide that I'm looking at. 
There are some slides in which there is only 
microscopic tumor in which there is no scar at all, so, 
in those there's more tumor. If you go back to the 
area that we have discussed before, which I consider to 
be the primary tumor, it appears that there is more 
scar than there is tumor. 

Q And you are not in a position to add them up 
and say, "On the fields I see, I see more of one than 
the other", is that right, in total? ' 

A One could do that, but it generally isn't 
done, and I'm not sure what value it would have. It's 
not that you couldn't. It's just that I don't know of 
anybody who has thought of doing it for — 

Q What I'm asking you, if as a result of seeing 
all of the slides you have come away with a reaction 
that I see a lot of tumor and a little bit of scar, or 
I see a lot of scar and a little bit of tumor? 

A Well, the reaction, if we confine ourselves 
to what we have discussed as what I consider to be the 
primary tumor, I would say that there is a lot of scar 
there. 

Q Extensive scarring? 

A Extensive scarring. I would say that in the 
intermediate area, in the lymph nodes, in the thorasic 
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cavity, there are also areas where there is a large 
amount of similar scarring. In the — in some of the 
other areas, in the spinal cord, in the thyroid, there 
is virtually no scarring. In the vertebra there is 
much more scar than there is tumor. 

Q Now I want to get to that later, but let's 
try to confine our discussion now to what you saw in 
the lung tissues. Did you see anthracosis in the scar? 

A Yes. 

Q Would you describe that as being light, 
medium, or heavy? 

A I would describe it as on the light side of 
moderate. 

Q Do you know what the source or have an 
opinion as to what the source of the anthracosis is in 
the scar? 

A I think it's coal dust. 

Q From air polution? 

A From breathing in air that contained a large 

amount of acthracotic soot. 

Q The kind you can get from walking around the 
streets of Greater New York City, right? 

A Or any other city. 

Q I don't mean to limit it to New York, just 
that Mr. Rossi grew up in the New York area, didn't he? 
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A I think that especially prior to, but 
especially during World War II, coal was used as the 
primary source of heat in most of the northern cities, 
and that anyone who grew up before or during that time 
would be very likely to have at least a light to 
moderate amount of coal dust in their lungs. I'm sure 
that I would include myself in that group. 

Q Having grown up in Baltimore? 

A Yes. 

Q And Mr. Rossi's anthracosis, then, would have 

been there regardless of whether he smoked cigarettes? 

A Yes, it would. 

Q Do you see any anthracosis in the healthy 
lung parenchyma? 

A No. 

Q Do you see any diseased lung parenchyma not 
involving a neoplasm? 

A There is a small amount of emphysema that's 
present. Most of the slides of the lung demonstrate 
tumor. Whether or not Dr. Daut chose them to 
demonstrate tumor or whether the tumor was permeating 
in a microscopic and in apparent fashion throughout all 
the lung tissue, I don't know. But nearly all the lung 
tissue has tumor in it, and it makes it extremely 
difficult to sort out a disease process of any sort 
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1 

other than a malignant tumor. That's why I hesitated 

2 

to answer your question, one would have to subtract 

3 

away all these possible effects of the tumor to say 

4 

that there is another process here clearly above what I 

5 

can attribute to tumor. 

6 

I think there may be a little bit of 

7 

emphysema, but I would have to say that that's only a 

8 

probable answer in that with tumor impinging upon 

9 

relatively large bronchi, it's entirely possible that 

10 

that impingement by the tumor could have produced a 

11 

picture similar to what we would ordinarily see in 

12 

emphysema. So the long-winded answer is I'm not sure I 

13 

can identify a disease process that is beyond what 

14 

could have been caused by the presence of this much 

15 

tumor. 

16 

Q Now, you mentioned earlier that you believe 

17 

you see an area on the slides of the primary tumor. 

18 

Does that infer then that you see on lung slides 

19 

metastatic tumor other than in the nodes? 

20 

A Yes. 

21 

Q So you see what you belive is metastatic 

22 

tumor in some areas of lung parenchyma, is that right? 

23 

A Yes. 

24 

Q Okay. What leads you to believe that you see 

25 

primary one place and metastases somewhere else? 


http://legacyJibrary.ucsf.e^tiobf§[rlnrfll^a0Oi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 



149 


1 

A One of the things that leads me to that 

2 

conclusion is the presence of the tumor in higher lymph 

3 

nodes which are on the slides of lung, but which are 

4 

distinct from the pulmonary tissue. So those I'm sure 

5 

are metastases. In addition, there are slides that 

6 

show clumps of tumor cells which are in vascular spaces 

7 

which I think are lymphatic rather than blood vascular 

8 

spaces. And because of their location I consider those 

9 

to be metastases as well. 

10 

Q You wouldn't expect a tumor of this nature to 

11 

originate in a higher lymph node, is that correct? 

12 

A That is correct. 

13 

Q And you wouldn't expect it to originate in 

14 

any lymph node, is that correct? 

15 

A Yes. 

16 

Q So what I'm asking, do you see what you 

17 

regard as metastatic disease in areas of lung other 

18 

than nodes? 

19 

A Yes. 

20 

Q Okay. And then I missed that in your answer. 

21 

You do see it in lung parenchyma other than in nodes, 

22 

is that right? 

23 

A I see it in vessels in the lung. 

24 

Q Vessels? 

25 

A And because they are in vessels, I consider 
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it to be metastatic. 

Q So that I understand what you're saying 
though, you aren't saying that you can look at lung 
tissue in the sense it's a bronchus or bronchiole or 
alveolar and say, I see metastatic adenocarcinoma in 
the sense that you would say if you had, say, a case 
where you had metastasis in the colon, is that right? 

A What I'm saying is that because of the 
microscopic distribution of the tumor within the blood 
vessels which, of course, are part of the lung — 

Q Ah-hum. 

A — I can be certain that those are 
metastases. Given tumor growing within the parenchyma 
of the lung, in other words, not obviously within a 
blood vessel, I would distinguish primary from 
metastatic on the basis of size, but if there were a 
two centimeter lesion that was the largest tumor mass, 
I would consider that the primary. If I found 
something that was only a millimeter in diameter, I 
would think that that would be much more likely to be 
metastasis. 

Q Assuming it wasn't connected to the primary? 

A Assuming it wasn't connected exactly, 

assuming that it was not connected. 

Q And you saw those types of one millimeter 
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1 

growths? 

2 

A Yes, as well as the intravascular lesions. 

3 

Q Is this tumor a vascular lesion? 

4 

A It is not of vascular origin. It invades 

5 

blood vessels to a very great extent. 

6 

Q Is this the type of tumor that you would call 

7 

highly vascular? 

8 

A It contains, like most carcinomas, it 

9 

contains large numbers of blood vessels. Virtually all 

10 

tumors contain large numbers of blood vessels and it's 

11 

especially difficult in the lung to distinguish those 

12 

tumors that have larger numbers of blood vessels than 

13 

the extremely vascular pulmonary tissue does, but 

14 

certainly — 

15 

Q That's what I'm trying to get to. 

16 

A All pulmonary tumors are highly vascular 

17 

lesions. 

18 

Q But some are more vascular than others, isn't 

19 

that right? 

20 

A Yes. 

21 

Q And I'm asking, is this one of the more or 

22 

less vascular, if you can answer that? 

23 

A I don't know the answer to that. 

24 

Q Okay. Do you see psammoma bodies in the 

25 

tumor? 
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Psammoma bodies, no, I don't. 


MS. WALTERS: Could you spell that for 
the Court Reporter. 

THE WITNESS: P-s-a-m-m-o-m-a. 

Q We didn't define that term earlier. Can you 
define that term? 

A Psammoma bodies are calcified bodies which 
have a lamellar structure. That are microscopic in 
size and are — that are microscopic in size. They are 
lamellar calcified bodies. 

Q Did you say you did or did not see those on 
Mr. Rossi's tissues? 

A I did not see any psammoma bodies. 

Q Do you see evidence of inflammation on these 
slides? 

A There is very little inflammation in the 
slides. 


Q Some tumors that you see have more 
inflammation than others and you're saying this is one 
of the lighter levels of inflammation, is that correct? 
A That is correct. 

MR. YOUNG: Let's take our afternoon 
break here. 

(Recessed from 3:40 to 3:55.) 
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1 

discussing the things that you saw on the lung slides. 

2 

Did you see fibroblasts on the slides? 

3 

A Yes. 

4 

Q Can you put that in some sort of quantitative 

5 

description, small number, large number? 

6 

A Relatively small number of fibroblasts. 

7 

Q Did you see any calcification? 

8 

A I don't remember seeing any calcification at 

9 

all. 

10 

Q Did you see any reepithelialization of the 

11 

scarred area? 

12 

A No. 

13 

Q What about cholesterol clefts? 

14 

A I don't recall specifically whether I saw 

15 

cholesterol clefts. I don't have a recollection of 

16 

cholesterol clefts. 

17 

Q Do you have an opinion as to the age of this 

18 

scar at its oldest point? 

19 

MS. WALTER: Would you please read back 

20 

that question? 

21 

(The pending question was read.) 

22 

A It would be months. 

23 

Q That's not a very definite timeframe, but 

24 

it's months as compared to years? 

25 

A Yes, months as compared to years. 
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1 

Q And do you think it's less than one year? 

2 

A Yes, I think it's less than one year. 

3 

Q Do you have an opinion on the age of the 

4 

tumor? 

5 

A It is probably longer than a year, maybe 

6 

anywhere from one to five years old. 

7 

Q And do you have an opinion of reasonable 

8 

medical probability as to the age within that 

9 

timeframe? 

10 

A My opinion is that it would be approximately 

11 

one to two years old. 

12 

Q Now, you would agree that historically there 

13 

was a concept recognized by pulmonary pathologists 

14 

called scar cancer, is that right? 

15 

A Yes. 

16 

Q And is the phrase "scar cancer" a term you 

17 

have used? 

18 

A Yes. 

19 

Q Do you have a criteria for scar cancer? 

20 

A Scar cancer is a cancer, essentially a cancer 

21 

of the lung which is associated with a scar. 

22 

Q So the tumor you saw in the Rossi pathology 

23 

would qualify as a scar cancer? 

24 

A Yes. 

25 

Q And would you agree that not all forms of 
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fibrosis seen in connection with lung cancers are 
called scar cancers? 

A Yes. I would agree. 

Q Okay. Let me call your attention to the 
autopsy report, what is it. Exhibit 6? Looking at the 
first page, Pathologic Diagnosis, do you see that? 

A Yes. 

Q Let's go down, Dr. Daut's diagnosis. First 
paragraph, "moderately well differentiated 
adenocarcinoma of the left upper lobe of the lung." Do 
you agree with that statement? 

A I think it's a little bit less than 
"moderately differentiated", but essentially, yes. 

Q You have diagnosed it as "poorly 
differentiated" and Dr. Daut "moderately 
differentiated"? 

A Yes, I don't consider that to be a major 
difference of opinion. 

Q Okay. So it's the type of difference that 
competent pathologists could reasonably disagree on? 

A Yes. 

Q The second part of the first sentence, "Tumor 
probably has arisen in a healed anthracotic scar." Do 
you agree with that? 

A No. 


http://legacyJibrary.ucsf.e<Sbi/tidignii0^aQ0^a(#.industrydocuments.ucsf.edu/docs/pzxl0001 



156 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Do you consider that statement by Dr. Daut to 
be below the levels of acceptable diagnosis by a 
competent pathologist? 

MS. WALTERS: I'm not sure what you mean 
by "below", or "above", if the Doctor can 
understand — 

MR. YOUNG: I'm trying to find out just 
how much he disagrees with Dr. Daut. He has 
indicated that he has a mild disagreement 
with Dr. Daut on the type of adenocarcinoma. 
There are all sorts of levels of 
disagreement. One can have major 
disagreements and still respect the opinion, 
then there is also a disagreement in which 
you think the other person is just completely 
fallen below the levels of acceptable 
conduct. And my question is: Where does this 
disagreement fall? 

A I would say that one has to take into context 
the timeframe in which this was written. I think that 
some nine years have passed since the report was 
written. I think there are certain concepts which have 
been introduced and discussed which might make him 
interpret that probable in a different light today. So 
that I would, would not be hard on him for 1982. 
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1 

Q Okay. But in 1982 your book had been 

2 

published. Tumors of the Lower Respiratory Tract, is 

3 

that correct? 

4 

A Yes, it had. 

5 

Q And your book expressed your views, as I 

6 

recall, on scar cancer, is that right? 

7 

A At the time, yes. 

8 

Q And X think at that point in time your 

9 

article with Dr. Madri had also been published, is that 

10 

right? 

11 

A No, that is not correct. The article with 

12 

Madri was published in 1984. 

13 

Q Dr. Simosato's article had been published in 

14 

1982? 

15 

A That was published in 1980. 

16 

Q '80. That's certainly one of the leading 

17 

articles on scar cancer, is that right? 

18 

A That was the first article that challenged 

19 

the concept that the carcinoma arose in the area of a 

20 

scar. 

21 

Q Okay. And I guess my question then is, if 

22 

Dr. Daut had issued this opinion today, August 1991, 

23 

would you say that his opinion falls below acceptable 

24 

diagnosis by a competent pathologist? 

25 

A I would say that I would strongly disagree 
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1 

with it. 

2 

Q But you wouldn't be willing to go so far as 

3 

to say it's below acceptable diagnosis? 

4 

A I would prefer not to judge whether or not 

5 

something is acceptable or not. Certainly I would 

6 

strongly disagree with it. 

7 

Q Okay. But if Dr. Daut were to issue that 

8 

opinion today, would you call him incompetent? 

9 

MS. WALTERS: He just said "I would 

10 

prefer not to judge him." Now you're asking 

11 

him to do it again. 

12 

MR. YOUNG: Well, I'm trying to nail 

13 

down the point. 

14 

MS. WALTERS: Well, he said he can't do 

15 

it. 

16 

MR. YOUNG: No, he didn't say he can't. 

17 

He said he would prefer not to do it. 

18 

MS. WALTERS: That's his answer. 

19 

Q I'm asking hypothetically if that came out 

20 

today, would you say that the opinion of Dr. Daut is 

21 

incompetent? 

22 

MS. WALTERS: Doctor, I'm going to 

23 

instruct you to, if counsel asks you a 

24 

question a second time that doesn't mean you 

25 

have to change your answer. You can feel 
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1 

comfortable with relying on your earlier 

2 

answer. X think that the type of questioning 

3 

is an effort to browbeat you into changing 

4 

your response. 

5 

MR. YOUNG: That's not it at all. I'm 

6 

not asking him, to browbeat him to change his 

7 

answer. He said he preferred not to do it. 

8 

And I'm trying to get a simple "yes" or "no" 

9 

to my question. 

10 

MS. WALTERS: And he's telling you he is 

11 

not, he hasn't formulated it. 

12 

MR. YOUNG: he didn't say that. He said 

13 

he preferred. 

14 

Q Let me ask it this way. Do you have an 

15 

opinion, "yes" or "no", whether had this opinion from 

16 

Dr. Daut been issued today it would be incompetent? 

17 

A I think it would reflect the fact that he 

18 

hadn't read a great deal in that area, on the recent 

19 

publications of the, on the subject. 

20 

Q And would it be incompetent? 

21 

A I am not sure I could judge it in those 

22 

terms. 

23 

Q So then your answer is you don't have an 

24 

opinion? 

25 

A I don't have an opinion. 
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1 

Q Okay. Under that sentence is a Subparagraph 

2 

A. Is there anything in that that you disagree with? 

3 

A No. 

4 

Q What about Subparagraph B? 

5 

A No. 

6 

Q How about roman numeral II? 

7 

A No. 

8 

Q As I interpret roman numeral II, "multiple 

9 

pulmonary emboli, bilateral", they're talking about 

10 

both lungs. Is that what bilateral means? 

11 

A That would mean both pulmonary arteries, yes, 

12 

which would be in the two lungs. 

13 

Q And, of course, you did not see anything from 

14 

the right lung, did you? 

15 

A I don't know. 

16 

Q Okay. Your agreement with Dr. Daut on Part 

17 

Two is based upon his gross inspection, I would take 

18 

it? 

19 

A Supported by at least one slide that shows a 

20 

pulmonary embolus. 

21 

Q Which could only have been from one of the 

22 

lungs? 

23 

A That's true. 

24 

Q So that your agreement then has to be to some 

25 

extent in reliance upon what Dr. Daut saw with his own 
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A I agree tha there were pulmonary emboli. If 
he said they are bilateral, I have no reason to doubt 
what he said. 

Q And is it not true that sometimes in doing 
the gross inspection you can see an emboli on gross, 
you don't need a microscopic inspection, is that right? 

A I think that the gross appearance of anti and 
post mortem clots can be so similar that you really 
need a microscopic examination to be sure. 

Q In terms of the gross inspection, which would 
be starting on Page 3 of the report in front of you, is 
there anything in Dr. Daut's gross description that is 
inconsistent with what you saw under the microscope? 

A In what regard? In anything? 

Q Yes, I'm asking you, did you see something 

under the microscope that makes you think his 
preference to something in gross is wrong? 

A No. 

Q And what I was getting at was simply, he 
conducted the gross, only he saw the gross, and nobody 
else, is that right? 

A Yes. 

Q And he didn't take any photographs that we 
can look at today, right? 
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1 

A As far as I'm aware there are no photographs. 

2 

I have not seen any. 

3 

Q So we need to rely on what he said for our 

4 

description of the gross, is that right? 

5 

A That is correct. 

6 

Q And you know him and you respect him and you 

7 

have no reason not to rely on him, is that right? 

8 

A That's right. 

9 

Q One of the things that he does mention in the 

10 

gross under "Lungs” is "a 1.2 centimeter grey-red 

11 

mass". Do you see that? 

12 

A Yes. 

13 

Q Okay. Let me ask you specifically the 

14 

question, is there anything you saw on the slides that 

15 

would indicate that 1.2 centimeter was not an accurate 

16 

description? 

17 

A My guess from the slides would have been that 

18 

it would have been larger than 1.2 centimeters. There 

19 

is no one slide that has a mass that's greater than 1.2 

20 

centimeters, but there are several slides that do have 

21 

masses that are at least that big, and if he had said 

22 

it was a three or four centimeter mass, I certainly 

23 

would not have questioned that. In fact, I'm a little 

24 

bit surprised that it was as small as he said it was. 

25 

It certainly is possible. I have no direct evidence to 
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challenge a specific statement like that, but I would 
have to say that I'm a little bit surprised that it 
wasn't bigger than he described it. 

Q And would a larger mass have also been more 
consistent with the metastasis that you saw? 

A I'm not sure I understand. 

Q I'm asking if the size of the mass, or 
presuming, I am presuming maybe — are you presuming 
that this 1.2 centimeter mass described here is the 
primary tumor? 

A Yes, I am presuming that. 

Q What I'm trying to get to is, whether that 
size of the primary is less than consistent with the 
amount of metastasis that you saw? 

MS. WALTERS: You mean within the lung 
or within the body. 

MR. YOUNG: Well, outside the thorax. 

A It is certainly quite possible for a primary 
that small to metastasize that widely. Obviously, if, 
the larger the tumor the more consistent it would have 
been, with the dissemination of metastases. 

Q Would you regard the dissemination of 
metastasis as more consistent with the possibility of a 
three or four centimeter mass? 

A Yes. 
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Q And would you be willing to go so far as to 
say you think that degree of metastasis is unusual for 
a 1.2 centimeter mass? 

A Not unusual, but it is in the lower range 
that one would expect. I base that answer on the fact 
that this, if the tumor were a T-l, as staging would 
go, if we didn't know anything about the distant 
metastases, if we had a tumor that was 1.2 centimeters 
in diameter that had higher lymph node metastases, I 
think the mortality rate from distant metastases would 
be in the range of seventy percent. 

So, in that sense, no, it wouldn't be, 
wouldn't be unusual, but it is true that most of the 
adenocarcinomas that do have higher lymph nodes would 
be larger than 1.2 centimeters. 

Q Let's go over the microscopic examination. 

The first sentence, "Sections of the left upper lobe 
tumor disclose an adenocarcinoma composed of 
well-formed glands with moderate pleomorphism." Do you 
agree with that? 

A There are some well-formed glands, but there 
aren't very many of them which is the reason that I 
would put it in a less well differentiated category 
than did Dr. Daut. I think that pleomorphism is on the 
high side of moderate. If one reads this sentence one 
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would get a mental image of tumor that was made up of 
glands throughout and that / s really not the case. One 
has to search through it to find some glands, but all 
things considered, I wouldn / t have a major quarrel with 
that sentence. 

Q The next sentence says, "Individual cells 
vary from polygonal to tall columnar with a few 
papillary projections." 

Do you disagree with anything there? 

A Again, I would be quibbling. I think in the 
lung which is composed of alveolar structures which 
have a central vascular space, it's extremely difficult 
to know whether you're looking at something that's 
truly papillar or whether you're looking at something 
that grew on the alveolar wall and it was cut across by 
the knife, but other than that, I would more or less 
agree with it. 

Q The next sentence says, "Focal necrosis is 
evident."? 

A It's very focal. There's relatively little 
necrosis. The necrosis that is present is primarily in 
those lymph node metastases that he noted on the gross. 

Q The next sentence refers to, "lymphatic and 
vascular invasion are identified." And I think you 
have already said you saw both of those, right? 
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1 

A Yes. 

2 

Q "Similar tumor is present in regional lymph 

3 

nodes." And I take it you would agree with that? 

4 

A Yes. 

5 

Q The next sentence, "The tumor may be arising 

6 

in a healed antracotic scar which compresses one of the 

7 

major bronchi." What is your response to that? 

8 

A I think it is not likely. 

9 

Q You do see compression of a bronchi, though? 

10 

A By tumor. 

11 

Q By tumor, okay. Does the scar at any point 

12 

appear healed to you? 

13 

A I'm not sure what "healed" means. "Healed" 

14 

has a sort of connotation of goodness about it. And I 

15 

think that there is no particular goodness relating to 

16 

having a big scar in your lung. The other connotation 

17 

of "healed" is that the process has a, formation of the 

18 

scar had ceased and as we discussed earlier I think 

19 

it / s not possible to know that from the, in fact, I 

20 

think it unlikely that that is the case. So I would 

21 

disagree with the "healed" part of the sentence. 

22 

Q Well, healed can mean it's matured, too. 

23 

right? 

24 

A I think that / s one of the two meanings it can 

25 

have. 


http://legacyJibrary.ucsf.e^tiob(§[Tln0^aflOi/pdt , .industrydocuments. ucsf.edu/docs/pzxl0001 


167 


1 

Q Do you think that's what Dr. Daut is, the way 

2 

he is using it? 

3 

A I would guess that that / s the way he is using 

4 

it, but I would also challenge that. 

5 

Q Do you see any areas of the scar that you 

6 

would regard as mature? 

7 

A No, I don / t. 

8 

Q How long does it take an injury to lung 

9 

parenchyma to heal to the point where you have a mature 

10 

scar? 

11 

A I think it would take at least months. 

12 

Q And then that, by that you're implying less 

13 

than a year, though? 

14 

A It would be at the very minimum it would be 

15 

six months plus to become totally matured. 

16 

Q And probably less than a year? 

17 

A And extending out toward a year, yes, 

18 

probably less than a year. To become mature. But 

19 

that's assuming that the stimulus for the injury is 

20 

removed and that you would have a year of, six months 

21 

to a year of complete maturation. 

22 

Q And of course there are a lot of things other 

23 

than tumors that can cause lung scarring, isn't that 

24 

right? 

25 

A Yes. 
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Q The next sentence says, "The cytoplasm is 
often vacuolated, indicating muco or glycoprotein 
production." Do you agree with that? 

A I think there is often vacuolation. I think 
it would have been interesting to have done a stain for 
mucous to see how much mucous was being produced by 
this tumor. "Indicating" means perhaps suggesting 
there is a very simple way to document it and I would 
have chosen to have done that, just pick one of the 
slides which contained a good deal of tumor and stain 
for mucous. I, it's my guess that it wouldn't be 
anywhere near a majority of the cells that contain 
mucous. 

Q The vacuoles are considered evidence of 
mucous, is that right? 

A If there are circumscribed vacuoles within 
the cytoplasm especially if they pushed the nucleus 
aside in such a way as to produce something that looks 
like the profile of a signet ring, then they're 
considered to be highly suggestive of mucous 
production. If on the other hand they're just clear 
areas in the cytoplasm that are ill-defined, it's much 
less likely that they're actually mucous-producing. 

Q How would you describe the vacuoles you saw? 

A I think there were relatively few of them and 
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1 

X think they were rather ill-defined. 

2 

Q And that / s why you would have used some 

3 

mucicarmine? 

4 

A Yes. 

5 

Q And that / s a standard stain for mucous, is 

6 

that right? 

7 

A Either a mucicarmine or an Alcian blue or a 

8 

PAS. 

9 

Q The next sentence says, "In addition to the 

10 

grossly described metastases to the vertebrae, adrenal 

11 

glands, and meninges, lymphatic spread to the kidneys 

12 

and thyroid gland is noted." Do you agree with that? 

13 

A Yes. 

14 

Q Did you identify metastases in any other 

15 

sites? 

16 

A No. 

17 

Q And I think you said that you saw some 

18 

fibrosis in the cord and in the vertebrae, is that 

19 

right? 

20 

A The spinal cord. I'm sorry. The meninges 

21 

would cover both the brain and the spinal cord. So it 

22 

was in the meninges rather than in the brain itself 

23 

with the spinal cord itself. 

24 

Q Did you see tumor in the brain itself? 

25 

A No, it was on the meninges covering the 
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Q And did you see tumor in the cord itself? 

A No, I did not. Again, it was in the meninges 
rather than the cord itself. 

Q And you mentioned some fibroses. Was that in 
the meninges around the cord? 

A There was a small degree of fibrosis in the 

meninges, both around the cord and in the intercranial 
meninges. 

Q And you also saw some fibrosis in the bone of 
the vertebra, is that right? 

A Very extensive fibrosis in the bone. 

Q What I would like to do now is to discuss 

your view of the fibrosis in those three areas. 

A The three areas are. 

Q The meninges around the brain, the mininges 
around the cord and then the vertebra bone. Let's 
start with the meninges around the brain. Tell me 
about the fibrosis you saw there? 

A It is relatively light. It's directly 
associated with the tumor, and I would attribute it to 
the presence of the tumor. 

Q Does it appear like what you saw in the lung? 

A I would say it is less than what I saw in the 


lung. 


http://legacy.library.ucsf.efll)i/tiDb(§[Tlfi0^afl0i/|a(#.industrydocuments.ucsf.edu/docs/pzxl0001 


171 


1 

Q Meaning you see less fibrotic structures, is 

2 

that correct? 

3 

A Yes. 

4 

Q What about the fibrosis of scarring that you 

5 

saw in the meninges around the spinal cord? 

6 

A It was very similar to that around the brain. 

7 

Q And what about the fibrosis or scarring that 

8 

you saw in the vertebra bone? 

9 

A In the vertebral bone there is very extensive 

10 

fibrosis. Most of the lesion is fibrosis rather than 

11 

tumor, in the meninges I would say the proportion of 

12 

tumor to scars, oh, I guess more or less one to one. 

13 

And the bone, the proportion of scar to tumor is 

14 

probably thirty to forty to one. 

15 

Q Thirty to forty scar to one tumor? 

16 

A Yes. 

17 

Q And does that scarring look different from 

18 

what you saw in the lung? 

19 

A In the lung I would say it would be somewhere 

20 

in the neighborhood of five to ten to one. 

21 

Q Scar? 

22 

A Scar, right. As we have discussed before, 

23 

from just the H & E of the slides it's very difficult 

24 

to say a great deal about the scarring. 

25 

Q Was there any difference in the coloring of 
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1 

the vertebral bones compared to the lungs? 

2 

A No. 

3 

Q How about the thickness? 

4 

A Thicker in the bone. 

5 

Q How about hyalinization? 

6 

A I don't believe either one, I wouldn't 

7 

characterize either one as hyalinized. 

8 

Q Did you see necrosis in the bone? 

9 

A Yes. 

10 

Q More so than you saw in the lung? 

11 

A Yes, I think probably a little bit more 

12 

necrosis in the bone. 

13 

Q Now, the spine was subjected to radiotherapy, 

14 

was it not? 

15 

A Yes, it was. 

16 

Q And radiotherapy itself can cause scarring. 

17 

can't it? 

18 

A Radiotherapy can cause scar given sufficient 

19 

dose and sufficient time. I don't think there was 

20 

sufficient dose and especially I don't think there was 

21 

sufficient time for a scar to have developed as a 

22 

result of the radiotherapy. 

23 

Q How many rads would you say it would take to 

24 

get this type of scarring? 

25 

A I would say it would take several thousand. 
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1 

Q And how much time? 

2 

A I would think it would take months at the 

3 

very least to produce this type of scarring. 

4 

Q So if I understand what you're saying, your 

5 

opinion is premised upon your knowledge with respect to 

6 

radiation dosage and time as compared to what you're 

7 

seeing under the microscope, is that right? 

8 

A Yes. 

9 

Q All right. Did you see fibrosis or scarring 

10 

or desmoplastic reaction in any metastatic site other 

11 

than the spinal cord, meninges, intercranial meninges 

12 

and vertebral bones? 

13 

A The higher lympth nodes were extensively 

14 

scarred. 

15 

Q Anything else? 

16 

A The thyroid had virtually no reaction to the 

17 

tumor and that was also true of the kidneys. 

18 

Q No reaction, no desmoplastic reaction? 

19 

A No desmoplastic reaction. The adrenal gland 

20 

had a very small amount. 

21 

Q Smaller even than what you saw on the 

22 

intercranial meninges? 

23 

A Yes, I think I would consider it slightly 

24 

smaller. 

25 

Q Did you notice in any of the metastatic sites 
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outside the thorax a difference in the degree of 
differentiation of this tumor from what you saw in the 
lung? 

A Yes, I did. 

Q In what metastatic sites did you see this 
difference? 

A The metastatic sites in which the difference 
is most striking are the areas in which it is confined 
to the vascular or lymphatic spaces where it assumes a 
somewhat tighter organization and almost becomes 
apparently better differentiated than in the primary 
tumor which grows rather sheet-like for the most part. 

Q By "better differentiation" are you talking 
about more gland structure? 

A More recognizeable gland-like structures. 

Q Where was this? 

A This was in the lymphatics and in the thyroid 
and in the kidneys. 

Q What about in the intercranial meninges and 
spinal meninges? 

A There it takes on almost a — it sort of 
makes rather poorly defined slits rather than glands in 
the meninges. In other words, it's not very 
differentiated there. 

Q How about the adrenal? 
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A The adrenal was similar to the primary. 

Q So the thyroid and the kidney have better 
glandular differentiation than the lung tumor, is that 
right? 


A Either glandular or papilary. 

Q Isn't it true that the primary site of a 
cancer is typically more differentiated than the 
metastatic sites? 

A No. There is this peculiarity of tumors that 
grow within — extensively grow within the vascular or 
lymphatic spaces that take on this pseudo glandular 
pseudo papillary pattern. I described this occurring 
in tumors of the breast which give a very pseudo 
papillary pattern when there is extensive lymphatic 
involvement. It's been described by others in the 
breast. It is a particular warning not to 
underestimate the tumor because it appears to be 
papillary, because papillary tumors of the breast tend 
to be low grade. That's not particularly true of the 
lung, so it's just a peculiarity. So, it is, it seems 
to be a contradiction in terms, but I don't regard it 
that way. And I think it's recognized as occurring in 
other organ systems, not to indicate that there's a 
better degree of differentiation, what you might think 
of it as in an open, relatively open space like the 
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lung, that a tumor can grow in a large sheet and just 
keep expanding and grow as a relatively solid mass, 
whereas if it is confined to a space as small as a 
lymphatic, that the structure of the tumor cells can / t 
get very big so it seems to be better organized. 

Q Okay. You can put the autopsy report down 

now. 

Do you have an opinion as to what the actual 
event or process was that caused Mr. Rossi's death? 

And I'm not just talking about the cause of the tumor, 
I'm talking about the fact that you had a sick man, 
what actually was it that caused the death? 

A Well, I think he was terminally ill with his 
cancer and the thing which caused him to die on the day 
on which he did was probably the pulmonary embolus. 

Q Coming from where? 

A My guess would be somewhere from his legs, 
either legs or pelvis, most likely legs. 

Q Why do you say the legs? 

A Because that is the most common site of a 
large embolus. It is possible that the tumor itself 
may have increased the clotting, clotting ability of 
the blood and there certainly are cases of 
adenocarcinomas from a variety of organs being 
associated with abnormal* clotting phenomonon so the 
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very unusual case of adenocarcinoma presents with 
multiple pulmonary or systemic emboli, that's a 
possibility. I think it's unlikely that that was the 
case. The section that I saw of the embolus seems, it 
does not contain tumor. It is a rather large one and 
it is consistent with the sort of thrombus that might 
have formed in the saphenous vein or one of the large 
veins of the leg. So, I think that's the most likely 
explanation and I can't go further than that. 

Q Now, at the point where the embolus 
originates, is that a metastatic point of the tumor, 
that causes the embolus to originate? 

A It is more likely that the genesis of the 
clot in his leg would be the fact that he was 
relatively immobilized, not moving around very much. 
And that perhaps with the slightly increased clotting 
function and that when he did move around, that he 
dislodged one of these early clots from the veins in 
his legs and the first place it would come to would be 
the pulmonary artery and stop there. 

Q Do you think though the embolus originated 
because of the tumor? 

A Indirectly. I think his, the fact that he 
was ill possibly had a reason for, increased clotting 
factors might have contributed. I think the primary 
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1 

thing would be that he was ill and not ambulating a 

2 

great deal. 

3 

Q What would give a person the increased 

4 

clotting factors? 

5 

A Probably they're produced by the tumor cells. 

6 

Q Some sort of a chemical given off by the 

7 

tumors? 

8 

A Yes. 

9 

Q Causes a tendency to increase clotting? 

10 

A Yes. 

11 

Q Now, we have touched several times today on 

12 

your opinion on the cause of Peter Rossi's 

13 

adenocarcinoma. Why don't you express it specifically 

14 

for the record, then we'll go on? 

15 

A I think the most likely cause of the 

16 

adenocarcinoma in Mr. Rossi's lung was the fact that he 

17 

smoked cigarettes at a heavy rate over a long period of 

18 

time. 

19 

Q And we briefly discussed his smoking history 

20 

today, do you recall that? 

21 

A Yes. 

22 

Q And that's one of the factors you rely on, is 

23 

that right? 

24 

A Yes. 

25 

Q What other factors do you rely on in 
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formulating that opinion? 

A The other factors that I would rely upon is 
the body of information which has linked cigarette 
smoking to lung cancer. 

Q So the literature? 

A The literature, my own personal experience, 
and the studies that I have been personally involved 
in. 

Q Now, you said "linked smoking to the lung 
cancer". Did you mean to treat lung cancer generally 
as compared to the poorly differentiated adenocarcinoma 
that you diagnosed? 

A I think that virtually all of the types of 
lung cancer are related to cigarette smoking. The 
major exceptions for that would be that 

non-bronchogenic tumors, and those would be tumors like 
carcinoids or adenocystic carcinomas or sarcomas or 
other tumors, but among the carcinomas I think that all 
of them have been and I think reasonably should be 
linked with cigarette smoking. 

Q So you would link squamous cell carcinoma 
with cigarette smoking? 

A Yes. 

Q You would list small cell carcinoma? 

A Yes. 
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Q Would you link large cell carcinoma? 

A Yes. 

Q Adenocarcinoma? 

A Yes. 

Q Do you believe that the relative risk between 

those different types of cancers and cigarette smoking 
is the same? 

A I think it has been debated back and forth, 
and I'm aware of a good deal of the literature and the 
debate in the literature relating the different types 
to different agents. I think that underlying all of 
the types is a strong link with cigarette smoking. 

Q My question is, are all four that I just 
mentioned equally linked or do you think some are more 
closely linked to cigarette smoking than others? 

A I would say that there is reason to believe 
that all the types are linked and that once you go 
beyond that statement there is confusing and 
conflicting data which makes it difficult to interpret. 

Q So are you saying that you pretty much treat 
them all the same? 

A In terms of the etiology, yes. 

Q And, therefore, do you think it's 
inappropriate to rank the relative risk of the four 
major types of lung cancer that I just mentioned? 
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1 

A I think it's appropriate to do it. I'm just 


2 

not sure that it has been done reliably. 


3 

Q And do you think you could rank them 


4 

reliably? 


5 

A No. 


6 

Q Moving from the general forms of lung cancer 


7 

that we have mentioned, those four general forms to the 


8 

more specific, the — namely the subdivision of 


9 

adenocarcinoma, do you think that you could rank the 


10 

relationship between the subdivisions of adenocarcinoma 


11 

and cigarette smoking? 


12 

A I / m not sure what you mean by the 


13 

"subdivisions of adenocarcinoma." 


14 

Q I think in your book you, like Page 65, isn't 


15 

it? Don't you list the subdivisions of adenocarcinomas 


16 

around there? 


17 

A 60. 


18 

Q 60, all right? 


19 

A Adenocarcinomas: well differentiated. 


20 

moderately differentiated, poorly differentiated and 


21 

bronchioloalveolar carcinoma? 


22 

Q Right. 


23 

A I would say that there is relatively little 


24 

to choose among them. Well, moderately or poorly 


25 

differentiated, as we have discussed, is a pretty 
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subjective opinion and due to the subjectivity of that, 
I think you probably can / t get very reliable data. 

Bronchioloalveolar is a particularly 
interesting tumor. It is interesting in quite a 
variety of ways and it is different in some ways from 
the other tumor types. It's relatively unusual, I 
think, but my own experience is that I have never seen 
a bronchioloalveolar in a non-smoker. 

And secondly, I have not been able to find in 
the literature documentation of another cause for this 
particular type of tumor. I would say that the links 
are probably the least strong for bronchioloalveolar, 
but on the other hand I would have to say that if one, 

I have had particular interest in bronchioloalveolar 
carcinoma and I have had a particular interest in 
trying to show that because it has a somewhat different 
appearance and biology and clinical course that there 
is some other cause for it, but I have been unable to 
show that. 

Q So you think that bronchioloalveolar 
carcinoma has a lesser association than the other three 
subtypes of adenocarcinoma is that right? 

A I think that is the conventional wisdom, but 
I think it's not well founded and it would be hard to 
prove that. 
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1 

Q But among the other three, there's not much 

2 

difference in the link to cigarette smoking, is that 

3 

right? 

4 

A I think there's no difference at all. 

5 

Q So it wouldn't have made any difference to 

6 

your opinion here whether your diagnosis of poorly 

7 

differentiated adenocarcinoma was applied or Dr. Daut's 

8 

diagnosis of moderately differentiated adenocarcinoma? 

9 

A That is correct. 

10 

Q Do you have an opinion as to how cigarette 

11 

smoking causes adenocarcinoma of the lung? 

12 

A Yes. 

13 

Q What is that opinion? 

14 

A My opinion is that the cigarette smoke 

15 

contains a number of chemical carcinogens and that 

16 

these are inhaled down into the lung where they act on 

17 

the cells and produce a change that in a certain 

18 

percentage of the cases is a malignant change. 

19 

Q Do you believe that that process for 

20 

adenocarcinoma is any different from the process for 

21 

the link with squamous cell carcinoma? 

22 

A I think it's essentially similar. I think 

23 

the difference has to do with the area in the bronchial 

24 

tree which happens to undergo the malignant change. 

25 

Q So you regard as factors supporting your 
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opinion the smoking history, the fact that it's one of 
the types of lung cancers that you associate with 
cigarette smoking. Anything else that you regard as 
factors supporting your opinion? 

MS. WALTERS: I'm sorry. Are you now 
trying to recite the factors? 

MR. YOUNG: I'm trying to get down the 
basis for his opinion. I don't know if my 
question — 

MS. WALTERS: Which opinion now? 

MR. YOUNG: Causation of Mr. Rossi's 
tumor? 

MS. WALTERS: And he listed the factors 
earlier and I think the record is clear, that 
he listed the factors are you trying to 
re-elicit them. 

MR. YOUNG: Now, I'm trying to find out 
if there are any other factors that we 
haven't discussed. 

A The only other factor that I would say is 
that my own opinion that the cigarette smoking appears 
to contain a number of agents which are fully capable 
of inducing cancer in other situations, and that there 
appears to be a mechanism for deliverying these agents 
over a long period of time to a bronchial epithelium 
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and delivering them in a very high dose. I would just 
add that to the factors that make it, make the other 
things that I listed seem fully plausible. 

Q Okay. Anything else that you would like to 

add? 

A I believe that would be sufficient. 

Q Does the location in the lung where the tumor 
arose make a difference to you? 

A Cigarette smoking associated carcinomas more 
often arise in the upper lobes than they do in the 
lower lobes for reasons that I have never seen 
satisfactorily explained. The numbers are such, 
however, that you can / t say this is the left upper lobe 
lesion, therefore, it's just fully consistent with the 
interpretation that was associated with cigarette 
smoking as are the majority of carcinomas. 

Q Does your prior testimony that you think the 
tumor arose in the bronchus make a difference? 

A No. 

Q I didn't hear? 

A No. 

Q Does the appearance of the tumor on gross 

inspection, Dr. Daut's record on that, make a 
difference? 

A No. 
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1 

Q Does the age of Mr. Rossi at the time of his 

2 

diagnosis make a difference? 

3 

A No. 

4 

Q Does the microscopic appearance of the tumor 

5 

make a difference? 

6 

A No. 

7 

Q Now, you mentioned earlier scientific studies 

8 

that you relied on plus your own work. Can you tell me 

9 

what studies you were referring to? 

10 

A I'm sorry. Would you rephrase that? I'm not 

11 

sure — 

12 

Q I had asked you initially for the factors 

13 

that you relied on in making your decision or making 

14 

your diagnosis and you ticked off several factors and 

15 

then I started to go through them one by one. One of 

16 

the factors was, that you indicated was scientific 

17 

literature plus your personal experience plus studies 

18 

that you were involved in? 

19 

A Right. 

20 

Q So I want to go over those three things, the 

21 

literature, your personal experience, and the studies 

22 

and so the question now is whether or not you can 

23 

identify the literature that you're relying on? 

24 

A That would be the large body of literature 

25 

which has been collected, I guess, primarily in the 
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1 

several Surgeon General's reports among others. 

2 

Q Anything in specific beside the Surgeon 

3 

General's Report? 

4 

A The Surgeon General's Report includes a large 

5 

number of reports and is basically the Surgeon 

6 

General's eolation of various reports, so in general I 

7 

would be referring to that group of publications. 

8 

Q Do you have any specific Surgeon General's 

9 

reports in mind? 

10 

A I would — I don't recall the years. There's 

11 

one in the early '60's and then another one in the 

12 

70's. 

13 

Q Okay. The — probably the most famous was 

14 

the original, the 1964 one? 

15 

A The 1964. 

16 

Q Did you read that report when it came out? 

17 

A Yes, not when it came out. I have read it 

18 

subsequently. 

19 

Q Do you know about when you read it? 

20 

A I think I have read it probably late '60's or 

21 

the beginning of the '70's. 

22 

Q Now, in 1964 were you what, in the Army, is 

23 

that correct? 

24 

A That's right. 

25 

Q And in Washington at that time, is that 
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right? 

A Yes. 

Q So that presumably was a topic of discussion 
among the medical corps, was it not? 

A No, it was was not a hot topic of discussion 
among the medical corps in the army. 

Q That / s interesting. When you first sat down 

to read it, I assume you at least had heard about it? 

A Yes. 

Q When you first sat down to read it in the 

late '60's, or whenever it was, did you agree with what 
you were reading at that time? 

A I would say that I have read it critically 
and that I basically agreed with the findings, yes. 

Q I mean, you are a person who is asked to 
review articles that people would propose to submit to 
various journals, is that right? 

A Yes. 

Q And so you are used to critical analyses? 

A Yes. 

Q And I'm just wondering, when you saw this did 

you look at it and say you thought these conclusions 
are solid? 

A Yes, I did. 

Q And did you think their methodology was 
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1 

solid? 

2 

A They had quite a variety of methodologies. 

3 

The surprising thing or perhaps one of the compelling 

4 

things was that regardless of the methodology, the 

5 

results and the conclusions came out to be so similar. 

6 

Q And indeed you believed that it is 

7 

appropriate for a study of that type to have a broad 

8 

methodology or approach? 

9 

A Yes. 

10 

Q Do you still regard the methodology and 

11 

approach relied on by the Surgeon General in 1964 to be 

12 

a solid approach? 

13 

A Well, the Surgeon General didn't really 

14 

design any of these studies. 

15 

Q I understand. The Surgeon General 7 s Report 

16 

is essentially a literature review, isn't it? 

17 

A Yes, it is. 

18 

Q But it reviews a variety of literature. 

19 

right? 

20 

A X think it was as comprehensive as would seem 

21 

reasonable. 

22 

Q I'm asking you whether you still think the 

23 

approach they used back in 1964 is a valid approach? 

24 

A Yes. 

25 

Q Did you still think the conclusions that you 
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1 

read about in the '64 report were valid? 

2 

A Yes. 

3 

Q Now, I guess that raises an interesting 

4 

question, to me anyway, you have been involved in a 

5 

great deal of science over the last several years. The 

6 

literature or the Surgeon General's Report being review 

7 

articles as compared to reporting on a study, are 

8 

different, is that right? 

9 

A Yes. 

10 

Q The Surgeon General doesn't undertake 

11 

original research to report in its reports, is that 

12 

right? 

13 

A Yes, that's correct. 

14 

Q Now, when you are doing scientific research, 

15 

would you be looking to review reports like the Surgeon 

16 

General reports or would you look to original studies? 

17 

A You would look to the material in the Surgeon 

18 

General's Report to attempt to design your study in 

19 

such a way that you got away from any possible sources 

20 

of error, or used it to the best advantage to try to 

21 

get as many answers from your study as possible. 

22 

Q Ah-hum. Now, you also mentioned that there 

23 

was another study from the '70's that you have seen, is 

24 

that right? 

25 

A Yes. 
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1 

Q I take it you don't get the Surgeon General's 

2 

reports every year and sit down and read them? 

3 

A That's correct. 

4 

Q Can you think of any other Surgeon General 

5 

reports besides the '64 and the '70 reports, the one in 

6 

the '70's that you're relying on now? 

7 

A For a general literature? 

8 

Q Yes, on smoking and health in support of your 

9 

opinion? 

10 

A I think those would be the general ones, and 

11 

I'd reserve the right to go on to more specific ones 

12 

that I have had some involvement in. 

13 

Q No, I understand that and right now I'm just 

14 

trying to get those general reports before we get into 

15 

your specific work. On the general body of literature 

16 

that you referred to, that would include 

17 

epidemiological data, is that right? 

18 

A Yes. 

19 

Q Do you know whether it also includes autopsy 

20 

data? 

21 

A My recollection is a little bit vague, but it 

22 

is that there are some studies in there that have 

23 

autopsy material included in them. 

24 

Q I'm not talking about epidemiological studies 

25 

of autopsy records, I'm talking about autopsy, more 
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1 

physical findings and I'm wondering if you can think of 

2 

any literature that you know of that you are relying on 

3 

in any way that supports your opinion on causation that 

4 

is an autopsy type of study? 

5 

MS. WALTERS: Do you understand that 

6 

question? 

7 

A I think there is. If you challenge me to 

8 

site the article, I can / t do it right now, but I think 

9 

there is. I think given a little time I probably 

10 

could. 

11 

Q Okay. Do you know of animal studies that 

12 

support your opinion? 

13 

A Yes. 

14 

Q What animal studies? 

15 

A Again, I can't give you the references but if 

16 

you gave me, I could produce them tomorrow morning. 

17 

Q Okay. Why don't you do that? Maybe that 

18 

would be one way to look at it. 

19 

MS. WALTERS: Wait. Just so we're clear 

20 

then, do you want for him to go back to his 

21 

office tonight and research that issue for 

22 

you? 

23 

MR. YOUNG: No, I don't want him to 

24 

research it. 

25 

Q I'm assuming that you can put your hands on 
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A I wrote an article on it which included a 
number of references. I can give you those references, 
if I can find the article here in my CV, would that be 
satisfactory? 

Q Well, I would like to know what the studies 

are? 

A Okay. If I can look here for a moment. The 
article that I reference is "Preneoplastic Conditions 
of the Lower Respiratory Tract" which is in Cancer 
Surveys , Volume Two , Page 425 to 435, 1983. 

Q Okay. Now, typically in articles of yours 
that I have read, at the end you have a list of several 
sources. Do you have a copy of that article that maybe 
you can bring in tomorrow? 

A Yes. 

Q And then just read us the names of those? 

A Yes. 

Q Okay. Let's do it that way. Would it be 

overly difficult to identify the autopsy studies the 
same way? 

A It would be harder, considerably more 
difficult. 

Q Well then that's fine. Bring in that one. 

Okay. Now, you also mentioned studies that you had 
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1 

been involved in personally and also in your own 

2 

personal practice. Let's discuss your personal 

3 

practice first. What is it about your personal 

4 

practice that supports your opinion on causation? 

5 

A The remarkable consistency with which smoking 

6 

history appears in patients who have lung cancer both 

7 

in the clinical conferences that I attend and in the 

8 

material that I see at Yale-New Haven hospital or 

9 

inconsultation from elsewhere. 

10 

Q Okay. Lung cancer patients with smoking 

11 

history, right? 

12 

A Yes. 

13 

Q Now, what about the studies that you are 

14 

relying on that you personally were involved in? 

15 

A The studies that I was, the study that I was 

16 

involved in was the very large National Cancer 

17 

Institute study which was the early lung cancer study 

18 

in which there were three institutions involved, Johns 

19 

Hopkins, and I was part of the Johns Hopkins group, the 

20 

Mayo Clinic and the Memorial Sloan-Kettering, in which 

21 

there was the object to identify thirty thousand men at 

22 

high risk for lung cancer and to screen them in several 

23 

ways, to determine the way in which lung cancer could 

24 

be identified at its earliest and presumably most 

25 

treatable stage. 
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Q And what did you find in that study that 
supports your opinion that cigarette smoking can cause 
lung cancer? 

A Well, first of all, the individuals were 
selected to be at high risk. Strictly on the basis of 
the fact that they were men, they were over forty-five 
years of age, and they had a heavy cigarette smoking 
history and "heavy" came to be generally defined as 
forty plus pack-years. Secondly, they did have a 
relatively high incidence of lung cancer. 

Q Okay. 

A Thirdly, the cell types were originally 
thought when the study was designed, and this was a 
multi- multi- million dollar study, it was first 
thought that because they were cigarette smokers, that 
they would have a very high proportion of squamous cell 
carcinomas which relates back to your previous 
question: are there types of cancer which are more 
related to cigarette smoking than others, and 
traditionally the Schreiber classification said that 
the central tumors, the squamous and small cell, were 
cigarette related, the peripheral tumors, the adeno and 
the large were not, this particular study was designed 
with the idea that because the individuals were 
cigarette smokers we would get a very high proportion 
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of squamous cell carcinomas. Which we can screen with 
sputum cytology and pick up at a particularly early 
stage. 

It turned out that that was not the case. 
There were almost as many adenocarcinomas as there were 
squamous cell carcinomas and if you add together the 
adenocarcinoma and the large cell carcinoma, it was the 
majority of the cases. So that it seemed that this 
overturned the conventional wisdom that cigarette 
smokers got squamous cell carcinoma to the exclusion of 
other types. 

Q And I take it that you no longer, if you 
ever, let me strike that. I take it you don / t acccept 
that Schreiber theory you just articulated? 

A I have tested it against a number of 
hypothesis, including my own experience and my own 
experience is that in the conferences that I have been 
attending for many years both at Hopkins and at Yale 
and in the material that comes across my desk both from 
Yale-New Haven Hospital and from other institutions the 
patients who get adenocarcinoma or large cell or 
squamous cell and indeed even virtually all the 
patients who get small cell have been smokers. 

Q Was there a point in your career where you 
accepted the Schreiber theory? 


http://legacy.library.ucsf.e<an/tidigntifll^a0Oi/poM , .industrydocuments.ucsf.edu/docs/pzxl0001 





197 


1 

A I would say that there was a point back in 

2 

when X was a resident where I learned the Schreiber 

3 

theory, yes. 

4 

Q And then? 

5 

A Then, of course, one accepts everything as a 

6 

resident. 

7 

Q And as you gained experience you changed your 

8 

mind? 

9 

A That is correct. 

10 

Q Have you, or are you relying on any other 

11 

studies that you personally were involved in in support 

12 

of your opinion beside this NCI study? 

13 

MS. WALTERS: Which opinion is this? 

14 

MR. YOUNG: Cigarette smoking caused Mr. 

15 

Rossi's death. 

16 

A The other studies that I would relate to 

17 

would be those publications relating to different types 

18 

of cancer of the lung, all of which have been composed 

19 

primarily of heavy cigarette smokers. 

20 

Q Okay. I'm asking you, in connection with 

21 

your statement that you rely in part upon your 

22 

experience, personal experience with some studies, and 

23 

you gave me the NCI study, now you're giving me some 

24 

other studies that you were personally involved in? 

25 

A Yes, those that I published. 
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1 

Q And what studies are those? 

2 

A Okay. I could go through my CV. 

3 

Q Okay. 

4 

A Let's see on the CV you have Lawhorn, Baker 

5 

and Carter, those were predominantly smokers. Now the 

6 

papers in which I'm an author that include Frost, 

7 

Marsh, Baker, and Erozan, are generally related to that 

8 

NCI study that we talked about. 

9 

Q Can you identify those by number so that we 

10 

can be clear on the record here? 

11 

A Yes, I can. Why don't I run through those 

12 

that I think are related to the NCI study. 

13 

Q Fine. 

14 

A Those would be number 14, 17, 21, 24, 25. 

15 

Okay. And those are among the original articles and 

16 

then if we go to the reviews, books and chapters. 

17 

number 2. 

18 

Q This is still the NCI study? 

19 

A Yes, 2, 3, 4, 5, 9, 13, 22, all right. 

20 

Q Okay. 

21 

A And then if we — 

2 2 

(The witness confers with Ms. Walters.) 

23 

THE WITNESS: No, that's breast cancer. 

24 

Oh, 31. 

25 

A 31 should also, among the original, should 
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1 

also be included. Okay, now we / ll go back to studies 

2 

on the lung not related to that specific project. That 

3 

would be number 16, number 32, 33, 39, 40, 43, 47, and 

4 

then among the reviews, chapters and books: 17, 18, 19, 

5 

20, 23, 25 and 26. 

6 

Q Okay. Is there anything else that you can 

7 

think of that you rely on in support of your opinion 

8 

that cigarette smoking caused Mr. Rossi's tumor that we 

9 

haven't discussed already? 

10 

A No, I can't think of anything right now. 

11 

Q Okay. Now, we mentioned that some of the 

12 

studies that you have referenced were epidemiological 

13 

studies, is that right? 

14 

A Yes. 

15 

Q Let me read you a definition of epidemiology 

16 

and tell me if you agree with it. "The study of 

17 

disease in relation to the characteristics of the 

18 

groups of persons in whom it occurs"? 

19 

A I would guess that that is at least part of 

20 

the definition of epidemiology. 

21 

Q Do you have a different definition? 

22 

A I would think that most epidemiologists, and 

23 

I'd be happy to go to the dictionary to read about it. 

24 

would include something to the effect that the reason 

25 

for the study would be to possibly identify the causes 
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1 

relating to the disease processes that they're 

2 

studying. 

3 

Q Okay. So you would add that in part to your 

4 

definition, anyway? 

5 

A I would think so. 

6 

Q But you would agree with the concept that 

7 

epidemiology focuses on groups, not individuals? 

8 

A Well, it also, yes, I would certainly agree 

9 

that it focuses on groups rather than individuals. 

10 

Q And is it true that in epidemiology when you 

11 

find an association that's properly termed a risk 

12 

factor? 

13 

A Yes. 

14 

Q Now, when you use the term "risk factor", do 

15 

you use the term "risk factor" to refer to something 

16 

that is a proven cause of a disease or just a possible 

17 

cause? 

18 

MS. WALTERS: I don't know that you 

19 

established that he uses the term "risk 

20 

factor", you asked him about the definition 

21 

and whether he agrees with it. 

22 

MR. YOUNG: And this morning he 

23 

mentioned that, he mentioned that cigarette 

24 

smoking is a risk factor in his classes with 

25 

medical students. 
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1 

MS. WALTERS: I'm not sure whether he 

2 

mentioned that or whether that was in your 

3 

question. 

4 

MR. YOUNG: Oh, okay. 

5 

MS. WALTERS: I'm not so sure he 

6 

established he does use that term. 

7 

Q Let me back up a second. It's getting late. 

8 

I'm trying to shortcut. You're familiar with the 

9 

phrase "risk factor", is that right? 

10 

A Yes, I am. 

11 

Q And when you're talking about epidemiology. 

12 

you would use the phrase "risk factor", is that right? 

13 

A Yes. 

14 

Q And what does the phrase "risk factor" mean 

15 

to you? 

16 

A It would mean that something that is 

17 

identified as a factor which indicates a heightened 

18 

risk that an individual who is characterized by that 

19 

factor is more likely to get the disease in question. 

20 

Q Okay. And then let me ask the question that 

21 

I started to ask earlier. Do you use "risk factor" to 

22 

refer to proven causes or possible causes? 

23 

A Both. 

24 

Q Do you agree that some people who contract a 

25 

disease can be expposed to more than one risk factor 
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1 

for that disease? 

2 

A Yes. 

3 

Q And do you agree with the proposition that 

4 

when somebody is exposed to more than one risk factor 

5 

for their disease, you can / t say for certain which 

6 

particular risk factor caused that disease? 

7 

A I think it depends on how precise that you 

8 

want to be. If you are using a standard of more likely 

9 

than not, which is a fairly broad standard, then I 

10 

think you can. 

11 

Q That would be an opinion on "more likely than 

12 

not"? 

13 

A That is correct. 

14 

Q Buy my question is for certain? 

15 

A For certainty. 

16 

Q Yes. 

17 

A Oh, I think that it's very difficult to be 

18 

certain about anything. 

19 

Q Okay. So the answer is that if the person is 

20 

exposed to more than one risk factor for to their 

21 

disease, we can't be certain which one caused it, is 

22 

that right? 

23 

A If one uses "certain" as an unqualified word. 

24 

which I believe is one way to use it, then that's 

25 

correct. 
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Q Okay. Now, I thought we said earlier that 
when you were discussing cigarette smoking and disease 
with your medical students, you referred to cigarette 
smoking as a risk factor, is that right? 

A I believe in response to your question I 
answered "yes". 

Q And it's true, too, right? 

A Yes, it is. 

Q It wasn't a mistake when you answered? 

A No. 

Q Is it also true that cigarette smoking is not 
the only risk factor for lung cancer? 

A I don't think anybody can be certain of that. 
There are other factors which have been proposed as 
causes of lung cancer. In trying to assess those, the 
major task of the epidemiologists that I have talked 
with has been trying to eliminate the effect that 
cigarette smoking has in obscurring the effects of the 
other possible agents and it has been extremely 
difficult to get cigarette smoking out of the way to 
assess those other factors. I'm familiar with some of 
the agents, but it is certainly a fact that in no 
instances where, with which I'm familiar, is there a 
clear-cut, direct relationship between the agent and 
lung cancer in which cigarette smoking plays no role. 
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Q Okay. We have been switching between 
certainty standards and reasonable medical probability 
standards and I had intended to ask the question as a 
reasonable medical probability and you had answered on 
a certainty basis. Your opinion for reasonable medical 
probability are there risk factors other than 
cigarettes for human lung cancer? 

A I think it likely that high doses of 
radiation can contribute quite substantially to the 
likelihood of development of lung cancer, are a strong 
risk factor. Unfortunately, most of those cases are in 
men who are also heavy cigarette smokers, so it would 
appear that one has to go to a very high level in order 
to see the effect and rule out the possible effect of 
cigarette smoking genesis. And the level that I have 
seen published indicates level four hundred working 
level months as a minimum level in which cancer 
occurred in a bona fide non-smoker. Lesser levels have 
all been associated with cigarette smoking. 

Q What do you mean by four hundred working 
level months? 

A A working level month is defined as the, a 
standard unit of radiation times forty hours, times 
forty for the number of hours that a person would be in 
a mine for a week times four and a third for a month. 
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So that one can calculate a standard dose that a miner 
would have acquired if he were in the mine working for 
a month. And one can equate that to total dose of 
radiation acquired in some other way. 

Q So I take it that the short answer to my 
question, though, is, yes, in your opinion there are 
risk factors for human lung cancer other than cigarette 
smoking, is that correct? 

A I think radiation at high level is a definite 
risk factor. There are some chemicals which have been 
reputed to also be carcinogens which seems possible, 
but I think that the number of cases involved has been 
small and the individuals involved have been cigarette 
smokers as well. 

Q What chemicals are you talking about? 

A I'm talking about bischlormethyl in which the 
exposed individuals developed small cell lung cancer. 
The uranium miners also developed predominantly small 
cell lung cancer. Whether or not there are enough of 
the bisclormethyl ether workers who're non-smokers to 
make a statement I think is problematic. Certainly I 
wouldn't want to expose myself to bisclormethyl ether. 

I think that may be a possible risk factor. The other 
associations have been tenuous. 

Q So you think two risks factors other than 
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cigarette smoking would be radiation and 
bischlormethyl? 

A Yes. 

Q Anything else you can think of that is a risk 
factor for human lung cancer? 

A Asbestos at the level where it is sufficient 
to produce asbestosis may enhance the effect of 
cigarette smoking. I don't think it causes lung cancer 
in and of itself. 

Q Anything else you can think of, any other 
risk factors? 

A There are not other risk factors that I have 
regarded as serious and significant. 

(A short recess was taken.) 

Q I would like to read to you a statement from 
the 1964 Surgeon General's Report and then ask you if 
you agree with it. "Several other possible etiologic 
factors which have been explored merit discussion. 

These include occupational hazards, urbanization or 
industrialization and air polution and previous 
illness." Do you agree with that? 

A I agree that, written in 1964, that those 
merited exploration. 

Q And do you think they would merit exploration 
today? 
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A I would think that there would be no reason 
to consider them as established risk factors at the 
present time. 

Q Other than bischlormethyl and asbestos, can 
you think of other occupational exposures that are risk 
factors? 

A There are risk factors which are considered 
to be, considered in some of the older literature to be 
factors. The chrome workers, nickel workers, some wood 
workers, have been alleged to have a hightened risk. I 
think the chrome workers are no longer exposed to that 
risk nor are the nickel workers. 

Q But to the extent that they were, do you 
think that chrome and nickel exposure was a risk factor 
for lung cancer? 

A Most of those studies I think are tenuous 
because they weren / t well corrected for cigarette 
smoking. It was the fact that they were older studies. 
I think they are questionable. I think the possibility 
that they were risk factors for lung cancer was 
certainly serious enough to clean up the occupational 
situation so that if it were they would not function as 
risk factors for the workers involved. That's not 
quite the same thing as to say they were shown to be 
causes of lung cancer. 
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1 

Q But you are not saying that somebody has come 


2 

along and invalidated those older studies, you're 


3 

saying that through one reason or another people aren't 


4 

exposed anymore and we don't really know for sure 


5 

whether those old studies are valid, is that right? 


6 

A And they were not set up in such a way as to 


7 

remove all other possible causes. 


8 

Q So chrome and nickel might be risk factors 


9 

for human lung cancer or they might not, is that right? 


10 

A Right. Woodworkers, I believe, would also 


11 

fall into that category. 


12 

Q Do you know what it was that wood workers 


13 

were being supposed to that people thought might be a 


14 

risk factor? 


15 

A No, I don't. 


16 

Q What about air pollution? 


17 

A Air polution has been difficult to study, of 


18 

course. My understanding of the studies indicates that 


19 

when cigarette smoking is controlled for, the air 


20 

pollution alone does not appear to be a major factor as 


21 

best as it can be studied in comparing your urban and 


22 

rural populations. 


23 

Q Now, those studies that you are referring to 


24 

though, are based upon current levels of air pollution. 


25 

is that right? 
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A I think some are current and some are 
probably as much as fifteen, twenty years ago. 

Q Okay. But after the Clean Air Act of 1969, 
is that right? 

A I would guess that the majority of the 
studies set up in such a way as to control have been 
subsequent to 1969. 

Q And we already talked about how Mr. Rossi 
grew up in New York City at a time when there was high 
levels of coal pollution, is that right? 

A Yes. 

Q And certainly the results of the combustion 

of coal puts many different chemicals into the ambient 
air, doesn / t it? 

A Yes, it does. 

Q Including chemicals which have been 

associated with lung cancer, isn't that right? 

A Yes, it does. Whether or not it puts them in 
at sufficiently high levels to produce cancer, I think, 
it has not been shown, however. 

Q But we do agree that the levels of air 
pollution that Mr. Rossi was exposed to before the 
Clean Air Act are much higher than they would have been 
after the Clean Air Act, is that right? 

A I can't disagree with that. I have no way of 
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confirming. 

Q We talked about autopsies on people who grew 

up at the time when there was a lot of coal burning and 
how much anthracosis you saw then? 

A That / s true, but the — I don't know if a 
study relating the level of anthracosis to a disease 
process. 

Q Now, but anthracosis is some sort of 
surrogate for the pollution in the air, isn't it? 

A It is perhaps most intense in coal miners. 

Q Sure. 

A However, I believe that even the intense 
antracosis of coal miners is considered not to be 
pathogenic. It is when the antracotic pigment is 
associated with silica that disease occurs. 

Q And, of course, coal miners are breathing in 
coal dust, is that right? 

A Yes. 

Q Which is not the same as the product of coal 
combustion? 

A That's correct. 

Q Now the third point in the 1964 Surgeon 

General's Report was "previous illness". Do you 

believe that family history of lung cancer is a risk 
factor for lung cancer? 
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A It appears to be a very weak risk factor. 
Certainly not of the level that family history of 
breast cancer is a risk factor for breast cancer. 

That's a very real risk factor. I haven't seen 
anything to indicate that it's a serious or a high 
level risk factor for an individual. 

Q But you agree it is a risk factor? 

A It is a risk factor. As to why it's a risk 

factor, I don't know whether it's due to passive 
smoking that has been passed on nongenetically from the 
parents to the children, or whether it's due to some 
genetic abnormality I think remains to be determined, 
but there is a very weak familial association. 

Q Well, are you familiar with the studies which 
show an increase risk of lung cancer in the families of 
people with lung cancer even when cigarette smoking is 
controlled for? 

A I'm sorry. Would you — 

Q I'm asking you, if you are familiar with the 
studies which show an increased risk of lung cancer in 
people who come from families with a history of lung 
cancer even when cigarette smoking is controlled for? 

MS. WALTERS: Can you identify those? 

MR. YOUNG: I can't think of it off the 
top of my head. I'm asking him if he's 
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1 

familiar with those studies. 

2 

A Well, I'm not sure, I'm familar with studies 

3 

which purport to relate passive smoking, primarily in 

4 

the home rather than the workplace, with an increased 

5 

risk of cigarette smoking. I'm not sure I understand 

6 

how you can control such a study for cigarette smoking. 

7 

Q Well, but, okay, I take it then that you are 

8 

not familiar with the study I was referring to? 

9 

MS. WALTERS: You use the term in the 

10 

plural before, now it's singular. 

11 

MR. YOUNG: Okay. 

12 

Q Are you familiar with any study along those 

13 

lines? 

14 

A I'm not sure I understand what you're 

15 

referring to. 

16 

Q Okay. Are you familiar with any study at all 

17 

which concludes that there is an increased risk of lung 

18 

cancer in people who come from families with a history 

19 

of lung cancer even when cigarette smoking is 

20 

controlled? 

21 

A Oh, okay. No, I'm not. 

22 

Q Okay. Are you familiar with studies which 

23 

show an increased risk of human lung cancer in 

24 

tubercular patients? 

25 

MS. WALTERS: Are you representing that 
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such studies exist? 

MR. YOUNG: Yes. I'm asking him if he's 
familiar — 

MS. WALTERS: Can you identify them? 

MR. YOUNG: No. 

A I am certainly familiar with a rather 

substantial body of literature which relates lung 
cancer to tuberculosis. It is interesting that, in the 
James Ewing textbook written from Memorial 
Sloan-Kittering where I spent some time, stated that 
tuberculosis was the cause of lung cancer. In fact, 
there are quite a number of studies but they are old 
studies and I haven't seen a recent study which would 
seriously suggest that tuberculosis is the cause of 
lung cancer, so, to answer your question, I'm familiar 
with a number of papers which almost accept as an 
article of faith that tuberculosis causes the malignant 
consumption of the lung, but I don't think that those, 
those don't, in my opinion, stand up to a critical 
analysis from an epidemiological standpoint. I think 
it is true that, that it is possible for an individual 
who has tuberculosis to subsequently develop lung 
cancer, but I 

haven't seen a modern study which attacks that question 
and concludes that tuberculosis has a causal influence 


http://legacy.library.ucsf.e<Sbi/tidignii0^afl0i/|a(#.industrydocuments.ucsf.edu/docs/pzxl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


on the development of lung cancer. 

Q And have you seen a modern study that 
concludes that tuberculosis does not have a causal 
influence on lung cancer? 

A I say I haven't seen one. 

Q So the most recent studies you have seen have 
indicated that in fact there is a relationship between 
tuberculosis and human lung cancer, isn't that right? 

A The most recent, but that's a relative term. 
They're certainly not modern. 

Q And Dr. Ewing is somebody you respect, I 
assume? 

A Dr. Ewing had many interesting ideas and some 
of them were right and some of them were wrong. I 
happen to think this one was wrong. 

Q You nonetheless respect him though, is that 
right? 

A Yes. 

Q Are you familiar with studies associating an 
increased risk for human lung cancer in patients of 
progressive systemic sclerosis? 

A I am aware of studies of that type. Again, 
they are old studies and they don't really correct for 
other factors. 

Q How old is "old"? 
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1 

A I would regard anything as thirty plus years 

2 

to be old. Certainly those studies which, either 

3 

antedate or are around the time of the Surgeon 

4 

General's Study which don't take all the factors 

5 

mentioned in the Surgeon General's Report into account, 

6 

I would consider to be old. 

7 

Q You are, are you familiar with studies since 

8 

the original 1964 Surgeon General's Report that purport 

9 

an increased incident of human lung cancer in patients 

10 

with progressive systemic sclerosis? 

11 

MS. WALTERS: Are you representing that 

12 

there is one? 

13 

MR. YOUNG: Yes. 

14 

MS. WALTERS: Can you identify it? 

15 

Q All right. I'm asking you now, are you aware 

16 

of that? 

17 

A I know there is one. I am sure I have 

18 

referenced it in the book and I could look up the year 

19 

and tell you "yes" or "no". I think, it's Levo is one 

20 

of the authors, if I'm not mistaken. 

21 

MS. WALTERS: While you're looking at 

22 

that, do you mind if we make a record of the 

23 

page you were referring to in the Surgeon 

24 

General's Report earlier. 

25 

MR. YOUNG: That was Page 193 of the 
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1 

1964. 

2 

MS. WALTERS: '64? 

3 

MR. YOUNG: Right. 

4 

Q Ms. Walters has asked that I refer you to a 

5 

study on progressive systemic sclerosis. Is it all 

6 

right if I use "PSS" instead of having to pronounce it? 

7 

A Sure. 

8 

Q Doctor, do you recall participating in 

9 

writing a chapter for the Annual Review of Pulmonary 

10 

and Critical Care Medicine? 

11 

A Yes. Several, as a matter of fact. 

12 

Q Specifically, I am referring to coauthoring 

13 

with Andrew Filderman, Arthur Bau, B-a-u? 

14 

A Baue, B-a-u-e. 

15 

Q And Richard Matthay? 

16 

A Yes. 

17 

Q That was the 1987 edition of that Annual 

18 

Review. 

19 

MR. YOUNG: Would you mark that, please? 

20 

(Exhibit 11 marked for identification.) 

21 

Q I would like to call your attention to pages 

22 

55 and 56. This is a section of a text that you 

23 

coauthored, is that right? 

24 

A That is correct. 

25 

Q And you are reviewing here two different 
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articles, is that right? 

A Yes. 

Q One by Drs. Roumm and Medsger at the 
University of Pittsburg? 

A Yes. 

Q Called "Cancer and Systemic Sclerosis: An 
Epidemlolgic Study", is that right? 

A Yes. 

Q And the other by Drs. Peters-Golden, Wise, 
and Hochberg at Good Samaritan Hospital and Francis 
Scott Key Medical Center in Baltimore? 

A Yes. 

Q That's called "Incidence of Lung Cancer in 

Systemic Sclerosis"? 

A Yes. 

Q Under your comments it says, "A relationship 
between progressive systemic sclerosis (PSS) and lung 
cancer has been described in a number of case reports", 
and you cite them. "The nature and frequency of this 
association are unclear, but it has been believed that 
these malignancies may develop in areas of scarring, 
so-called scar carcinomas, a concept that remains 
controversial. In past reports the lung tumors had 
been described as adenocarcinoma, and frequently its 
subtype, alveolar cell carcinoma." 
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"The two studies cited here have used an 
epidemiologic approach to examine the association 
between PSS and lung cancer. Both found a 
significantly increased incidence of lung malignancy in 
patients with PSS. In neither study was this increased 
incidence associated with cigarette smoking, but in 
both studies it was related to the presence of 
pulmonary fibrosis. Of some interest was the absence 
of alveolar cell carcinoma in both studies. Whether 
these tumors are related to the presence of scar, 
on-going inflammation or underlying systemic 
abnormalities in host defense, is not clear. However, 
these studies do confirm that there is significantly 
elevated incidence of lung malignancy in PSS, 
regardless of whether patients have a history of 
smoking." 

Do you see that? 

A Yes. 

Q And that / s, my reading of that is accurate, 
is that right? 

A That is correct. 

Q And do you stand by your comments? 

A Yes. 

Q So even though this is the 1987 edition you 

still would stand by those in 1991, is that right? 
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A Yes. 

Q And that refers to two articles that were 
published well after the 1964 Surgeon General's Report, 
is that right? 

A Indeed. 

Q Okay. 

A As a matter of fact, if I might draw to your 
attention, there is another article that was reviewed 
in that same review by Kung, et al. 

Q What page are you on? 

A I'm on Page 59. 

Q Okay. 

A Entitled "Pulmonary Scar Cancer: A Pathologic 

Reappraisal" in which the authors concluded that the 
association of carcinoma with tuberculosis was only 
incidental. 

Q Okay. Well, that does not pertain to PSS, is 
that right? 

A That does not pertain to PSS, but it does 
pertain to lung cancer and to adenocarcinoma. 

Q So this is one study on TB and 
adenocarcinoma? 

A It also addresses the issue of scar cancer 
and the authors concluded that the scar was due to 
atelectasis of a relatively large volume of pulmonary 
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1 

tissue 

2 

Q Okay. Anything else to say on that? 

3 

A Just the comment that both tuberculosis and 

4 

infarcts have been considered as likely predecessors of 

5 

peripheral adenocarcinomas, but neither was found in 

6 

the study. It appears likely that the occasional 

7 

cancer does occur in scar due to some previous injury. 

8 

However, this is considered to be a rare event and the 

9 

most likely interpretation of the vast majority of 

10 

so-called scar cancers of the lung is that they are 

11 

carcinomas that produce the central scar in their 

12 

development. 

13 

Q And this is consistent with basically the 

14 

position you took in your 1984 study with Dr. Madri, 

15 

right? 

16 

A Yes. 

17 

Q And it's consistent with what Dr. Shimosato's 

18 

study? 

19 

A Yes. 

20 

Q Okay. 

21 

A It is. 

22 

Q Both of which conclude that it is possible 

23 

that some preexisting scars can lead to a development 

24 

of a cancer, is that right? 

25 

A But that it is a rare event. 
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1 

Q Okay. That/s something we can discuss 

2 

tomorrow. 

3 

MS. WALTERS: I don't think those 

4 

articles say "lead to" so much as "preexist". 

5 

MR. YOUNG: Are you going to testify? 

6 

MS. WALTERS: No, but I'm objecting to 

7 

the form of your question. You're 

8 

characterizing what the articles. 

9 

mischaracterizing I think I meant to say. 

10 

MR. YOUNG: He's agreed that my 

11 

characterization is accurate. 

12 

MS. WALTERS: Well, I'm objecting to the 

13 

form of your question because I think you're 

14 

mischaracterizing. 

15 

MR. YOUNG: Kathy, note her objection 

16 

for the record. 

17 

MS. WALTERS: It's already in the 

18 

record. I don't think she needs to mark it 

19 

for the record. 

20 

MR. YOUNG: It's in the record. 

21 

MR. COHEN: He said "note". 

22 

MS. WALTERS: Whether you have her mark 

23 

it or not — 

24 

Q What about androgynous factors, do you think 

25 

they can be a risk factor for human lung cancer? 
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1 

A X am not sure what you mean by "androgynous". 

2 

Q It's a firm you are not familiar with? 

3 

A Yes, it is. 

4 

Q It is or is not? 

5 

A It is a term I am not familiar with. It's a 

6 

term I'm not clear about. 

7 

Q What does the term mean to you? 

8 

A I'm not sure. It doesn't have a specific 

9 

meaning to me. 

10 

Q Are you aware of a study indicating that 

11 

peripheral adenocarcinoma may result from the ingestion 

12 

of carcinomas, of carcinogens rather than inhalation? 

13 

A I can't cite such a study. I believe there 

14 

is some experimental evidence to indicate that animals 

15 

given carcinogens may develop peripheral lung tumors, 

16 

small animals where inhalation is not a feasible 

17 

possibility. 

18 

Q Okay. And I was referring specifically to 

19 

the work of Dr. Kanisawa. 

20 

Q I'm sorry? 

21 

A Dr. Kanisawa. Do you remember that work? 

22 

A I can't bring that to mind. 

23 

MS. WALTERS: What's the year of that? 

24 

MR. YOUNG: Well, let me show you your 

25 

reference to it. Would you mark that, 
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1 

please? 

2 

(Exhibit 12 marked for identification.) 

3 

Q Handing you what has been marked as Carter 

4 

Exhibit 12, we have photocopied your article on 

5 

"Precancer in the Lung". Do you remember that article? 

6 

A Yes, I do. As a matter of fact, this is the 

7 

article that contains the references that you asked 

8 

for. 

9 

Q Oh, good. 

10 

A So we have it. 

11 

Q We killed two birds with one stone. 

12 

Specifically, I want to refer you to your mention of 

13 

Dr. Kanisawa's work on Page 431? 

14 

A 431? These are animal studies. 

15 

Q Was that what you were referring to when you 

16 

were talking about the animal studies? 

17 

A Yes, it is. 

18 

Q Dr. Kanisawa's work. As I understand it what 

19 

he is suggesting, at least in the case of animals. 

20 

peripheral adenocarcinoma can develop through a 

21 

systemic exposure as compared to inhalation, is that 

22 

right? 

23 

A Yes, it is. 

24 

Q And "systemic" would mean something like diet 

25 

or something like that, is that light? 
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1 

A Yes. In other words, he fed a carcinogen to 


2 

these animals. 


3 

Q And do you know if that work has been 


4 

replicated or has been rejected, do you know, anything 


5 

about the status of those studies? 


6 

A I think it had considerable appeal in 1982. 


7 

I don't know of, I would not be surprised if it had not 


8 

been repeated in animals. I'm not aware of any study 


9 

in humans that would indicate that the ingestion of a 


10 

toxic and thereby, and also carcinogenic agent led to a 


11 

lung cancer. 


12 

Q So nobody has ever proven or disproven that 


13 

systemic exposure to carcinogens in humans causes lung 


14 

cancer, is that right? 


15 

A As far as I know that's a true statement. 


16 

Q Would it be your opinion that that would not 


17 

occur? 


18 

A I think it is something that would be very 


19 

interesting to pursue and try to document. I think 


20 

that there are reasons, logical reasons, for thinking 


21 

that that might be so, but until they are shown to be 


22 

true, I think they're just speculative. 


23 

Q So it would be fair to say it's a reasonable 


24 

hypothesis, but that it hasn't been demonstrated one 


25 

way or the other? 
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A Okay. 

Q Why do don't we take a minute and let you 
point out in the citations there what it was that you 
were referring to — 

A Previously. Let's see, the study by Auer, 
A-u-e-r. 

Q Does that have a number there? 

A No, they don't number them. It's a British 
Journal and they don't number them. 

Q Can you read the name of that study so we can 
get it into the record? 

A "Reversibility of Bronchial Atypia". 

Auerbach, et al, "Effects of Cigarette Smoking in 
Dogs", roman numeral II, "Pulmonary Neoplasms". We're 
talking now about animal studies, right? Becci, 
B-e-c-c-i, "The Respiratory Epithelium. Histogenesis 
of Epidermoid Metaplasia and Carcinoma-in-situ in 
Hamsters." Kanisawa is the one that we talked about, 
"Developmental Steps in Experimentally Induced 
Adenocarcinoma of the Lung" — 

Q Do you think Kanisawa supports your opinion 
that cigarette smoking caused Mr. Rossi's lung cancer? 

A No, I was relating back to animal studies. 

Q I thought what we were asking you though, 

what animal studies is it that you're relying on in 
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1 

support of your opinion that Mr. Rossi's tumor was 

2 

caused by cigarette smoking, and that's what I thought 

3 

you were identifying? 

4 

A Well then — 

5 

Q Let's start over. 

6 

A The others would. 

7 

Q Okay. 

8 

A Kanisawa would not. 

9 

Q Okay. 

10 

A Klein-Szanto, "Ultrastructural 

11 

Characteristics of Carcinogen-Induced Nondysplastic 

12 

Change in Tracheal Epithelium"; Kobayashi, "Sequential 

13 

Cytologic Study of the Development of Squamous Cell 

14 

Carcinoma Induced in Subcutaneously Implanted Bronchial 

15 

Autograft of Dog." Nettesheim, N-e-t-t-e-s-h-e-i-m, 

16 

"Experimental Models for the Study of Morphogenesis of 

17 

Lung Cancer"; Topping, T-o-p-p-i-n-g, "Quantitative 

18 

Assessment of Generalized Epithelial Changes in 

19 

Tracheal Mucosa Following Exposure to Diraethylbenzine 

20 

Anthrocene." And that would be it. 

21 

Q So that is then the list of studies that you 

22 

were relying on from an animal perspective, is that 

23 

right? 

24 

A Yes. 

25 

Q You mentioned Dr. Auerbach. Is that his 
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1 

Smoking Beagle Study? 


2 

A Yes. 


3 

Q Did you ever look at the pathology in that 


4 

study? 


5 

A Yes, I did. X looked at some of the 


6 

pathology, I saw some of the smoking beagles. 


7 

Q You did. What was your interpretation of the 


8 

pathology from the Smoking Beagle Study, if you recall? 


9 

A That they had something that looked like 


10 

squamous cell in situ in their bronchi. 


11 

Q Okay. Let / s do a few more points and then we 


12 

can go on home. 


13 

Do you agree. Doctor, that there may be risk 


14 

factors for human lung cancer that simply haven't been 


15 

identified yet? 


16 

A Just semantically, can you call it a "risk 


17 

factor" if you haven't identified it. I think there 


18 

may be things important in the causation of lung cancer 


19 

that we don't know about. Certainly I would agree to 


20 

that. Whether or not you can call them "risk factors" 


21 

at this point, I'm not sure. 


22 

Q Would you agree that there may be causes of 


23 

lung cancer that we haven't yet identified? 


24 

A There may be causes of lung cancer that have 


25 

not yet been identified. 
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Q Okay. 

A But, by the same token, that doesn't mean 
that the things we already know about can be 
disregarded. 

Q One of the things we know about today that 
has been associated with human lung cancer is radon, is 
that right? 

A Radon. 

Q Radon, right. Today that is considered a 

significant risk factor, is that right? 

A Again, that is a controversial area. X know 

that — I don't know who it was, someone came out with 

a statement that it possibly contributed to as many as, 
I don't know whether it was five thousand or 
twenty-five thousand lung cancers in the United States. 
That is undergoing a rather rigorous appraisal or 
reappraisal at the present time. And I have heard 
several people discuss that particular topic. It's an 
area that I'm particularly interested in and the only 
thing I can say is that I believe that those estimates 
are probably considerably overstated. I think that 
there can be no question that the high levels of 
exposure such as was characterized by the uranium 
miners in western Colorado with levels as high as four 
hundred working level months, can lead to lung cancer 
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in the absence of any other non carcinogen. But 
fortunately, very few people have ever been exposed to 
levels that high. Whether or not the levels that are 
being quoted as being significant and important, 
whether or not we should be serious about putting fans 
and barriers into our basements when we have levels 
that exceed four — four, I think, I think that's quite 
speculative. I had the radon levels in my own basement 
tested and they came out right at a borderline level. 

So I agree that it is not a great idea to spend a lot 
of time in the basement, but I think there are other 
reasons for thinking that it is not a good time to, not 
a good idea to spend a lot of time in the basement. I 
think radon is certainly something that requires 
serious consideration, but I think that it is not to be 
taken as an article of faith that it makes that 
enormous a contribution to lung cancer at the present 
time. 

Q You would agree it makes some contribution to 
lung cancer, is that right? 

A I think at high levels it does. I think the 
low level data remain to be determined. 

Q You would agree, thought, that there are many 
people in the medical communities through who are of 
the opinion that radon does contribute to lung cancer? 
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A I think they are concerned. I don't think 
there are very many people who would seriously claim to 
know that low levels of radon exposure have a 
substantial impact. The data just aren't there. The 
data relating to radon come primarily from the uranium 
miners in western Colorado and I have had an 
opportunity to review all the lung cancers reported in 
that study. The levels that those men were exposed to 
were very high and not something that could be easily 
translated into people in other situations. 

Q Okay. This is a good time to conclude our 
session for today. Thank you. 

A Thank you. 

(Whereupon, recessed at 6:20 p.m.) 
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SIGNATURE SHEET 

I, DARRYL CARTER, have read the foregoing 
transcript of the testimony given at the deposition 
held on August 21, 1991, and it is true and accurate to 
the best of my knowledge as originally transcribed or 
with the changes as noted on the attached Errata Sheet. 


DR. DARRYL CARTER 

STATE OF CONNECTICUT 
COUNTY OF _ 

Sworn and subscribed to before me this _day 

of_, 1991. 


Notary Public 

My commission expires _. 
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STATE OF CONNECTICUT) 

) ss: Bristol, Connecticut 

COUNTY OF HARTFORD ) 

I, Kathleen M. Sweeney, a Notary Public duly 
commissioned and qualified in and for the county of 
Hartford, State of Connecticut, do hereby certify 
that pursuant to notice, there came before me 
on the 21th day of August, 1991, at 10:00 a.m., the 
following named person, to wit: DR. DARRYL CARTER, who 
was by me duly sworn to testify to the truth and 
nothing but the truth of his knowledge touching and 
concerning the matters in controversy in this cause; 
and that he was thereupon carefully examined upon his 
oath and his testimony reduced to writing under my 
direction; that the deposition is a true record of the 
testimony given by the witness. 

I further certify that I am neither attorney nor 
counsel for, nor related to, nor employed by any of the 
parties to the action in which this deposition is 
taken, and further that I am not a relative or employee 
of any attorney or counsel employed by the parties 
hereto or financially interested in the action. 

I further certify that upon the witness having 
read and signed his deposition, the original transcript 
with the original exhibits will be mailed to Attorney 
Young. 
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In witness whereof I have hereunto set my hand and 
affixed my notarial seal this 30th day of August, 1991. 


Kathleen M. Sweeney 
Notary Public 


My commission expires 
3/31/92 
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